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BILL NO. §-11-09-14
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving PROCUREMENT OF

SITE WATER DISTRIBUTION PIPING FOR THE

THREE RIVERS FILTRATION PLANT NORTH-

SOUTH -RESERVOIR, RES. #1986-2010, W.O.

#65713 between HD SUPPLY WATERWORKS,

LTC. and the City of Fort Wayne, Indiana, in

connection with the Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the PROCUREMENT OF SITE WATER
DISTRIBUTION PIPING FOR .THE THREE RIVERS FILTRATION PLANT
NORTH-S_OUTH RESERVOIR, RES. #1986-2010, W.O. #65713 by and
between HD SUPPLY WATERWORKS, LTC. and the City of Fort Wayne, -
Indiana, in connection with the Board of Public Works, is hereby ratified, and
affirmed and approved in ali respects,,respeptfully for:

All labor, insurance, material, equipment, tools, power,
transportation, miscellaneous equipment, etc., necessary for
procurement of site water distribution piping for the Three Rivers

Filtration Plant North-South Reservoir:

involving a fotal cost of ONE MILLION, FIVE HUNDRED FIFTY-SEVEN
THOUSAND, THREE HUNDRED SIXTY-FIVE AND 00/100 DOLLARS -

© ($1,057,365.00). A copy said Contract is on file with the Office of the City

Clerk and made available for public inspection, according to law.
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SECTION 2. That this Ordlnance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Carol Helton, City Attorney




City Utilities

Engineering

Interoftfice Memo

Dae: Septenber8,2011

Tor * Comrmon Council Menrbers

From: Andrew Schipper, Program Manager, City Utilities Engineering

RE; Three Rivers Filtration Plant North-South Reservoir Site Ductile Iron Piping Procurement

Res. #1986-2010, W,0, #65713

The Supplier shall finnish all insurance, bonds, and imaterials for the complete delivery of all work associated

with the Dugtile Iron Piping Procurement as needed for the project: “UV Disinfection Project”. The goods of

this contract are generally described as ductile iron piping products,

Implications of not being approved: We will not be able to work our plan to comply with EPA’s Long Tetm 2
Enhanced Surface Water Treatment Rule. Purchase of this pipe is critical path on multi year construction |
schedule to meet deadline of UV disinfection substantial completion by July 2013,

This project was advertised to suppliers on June 17, 2011 and June 24, 2011 in the Fort Wayne Newspapers the
Journal Gazette and the News-Sentinel,

The piping procurement contract for Resolution # 1986-2010 awarded to HD Supply Waterworks, LTD for
$1,057,365 was the lowest most responsive bidder of 2 bidders and 8.5% below the Engineer’s estimate of
$1,155,000. The second lowest bidder was $155,635 above HD Supply Waterworks, LTD bid.

The cost of said project funded by Sewer Utility.
Council Introduction Date: September 13, 2011

CC: BOW
Matthew Wirtz
Mark Gensic
Diane Brown
Chrono
File

s\ engineer\formsadm-forms\intrmeme.dot
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AGREEMENT

Resolution Number; 1986-2010 Work Order: 66713
THIS AGREEMENT is by and between CITY OF FORT WAYNE {hereinafter calfed Buyer)
and HD SUPPLY WATERWORKS, LTD. (hereinafter called Seller).

Buyer and Seller, in consideration of the mutual covenants hereinafier set forth, agree as follows:

ARTICLE 1 G0OODS AND SPECIAL SERVICES

1.01  Seller shall furnish the Goods and Special Services as specified or Indicated in the Contract
Documents. The Goods and Speclal Services to be furiished are described in Seclion 011100,
Summary of Goods and Special Services. :

ARTICLE 2 - THE PROJECT

201  The Project for which the Goods and Special Services to be provided under the Contract
Documents is generally described as procurement of site water distribution piping for the Three
Rivers Filtration Plant, The Goods of this Contract are generally described as ductile iron piping
products. The title of the Project is:

CLTY OF FORT WAYNE

THREE RIVERS FILTRATION PLANT
NORTH-80UTH RESERVOIR

SITE DUCTILE IRON PIPING PROCUREMENT
FORT WAYNE, INDIANA

ARTICLE 3 ~ ENGINEER AND DESIGNER

3.01 The Engineer will act as Buyer's representalive, will assume all duties and responsibifities, and
have the rights and authority assigned to Englneer in the Contract Documents in connection with
the furnishing of Goods and Special Services in accordance with the Contract Documents. The
Enginser will be named at a later date. The Contrast Documents for the Goods and Special
Services have been prepared by Donochue & Associates, Inc.,, who Is hereinafter called Designer.
The Dasigner will consult with, advise, and assist the Enginesr in connectlon with the completion
of the Project in accordance with the Conlract Documents.

ARTICLE 4 — POINT OF DESTINATION

401 The place where the Goods are to be delivered is defined in the General Conditions as the Point
of Destination and Is designated as:

Three Rivers Filtration Plant
1100 Griswold Drive
Fort Wayne, IN 46808

Donohue & Associates, Inc. _ AGREEMENT
Projact No, 11354 ' 00530-1




ARTICLE 8 - CONTRACT TIMES

5,01

5.02

5.03

5.04

5.05

5.06

Time of Essence

A,

All time limits for Milestones, If any, the delivery of Goods and the furnishing of Special
Services as stated in the Contract Documents are of the essence of the Contract.

All time limits for Milestones, If any, the submitta) of Shop Drawings, the dslivery of Goods
and the fumnishing of Speclal Sarvices is contingent upon Buyer issulng a Purchase Order for
the preparation of Shop Drawings within the time limits stated in the Instructions to Bidders.

Days for Submittal of Shop Drawings

A,

All Shop Drawings and Samples required by the Gontract Documents will be submitted to
Buyer for Engineer's review and approval within 7 days after the date when the Confract
Times commence o run as provided in Paragraph 2.03 of the General Conditions. Not less
than 35 days befora the date when the Contract Times commasnce to run, the Buyer will Issue
to the Successful Bidder a Purchase Order In the amount stated in paragraph 7.02,A.1 below
for the preparation of Shop Drawings.

Date for Delivery of Gaods

A,

The Goods are to be delivered to the Point of Destination and ready for Buyer's receipt of
delivery not later than 140 days, and not sooner than 84 days, after the date when the
Contract Times commence to run as provided In Paragraph 2,03 of the General Conditions.

Days for Furnishing Special Services

A

The days for fumishing of Special Services to Buyer will commence within 28 days after
Engineer's written notice to Seiler, The Special Services are expected to commence
approximately 140 days (with instaflation of the Goods) and be completed 420 days {with the
approximate completion of the pipe installation) after the date when the Contract Times
commence to run as providad in Paragraph 2,03 of the Ganera! Conditions.

Liguidated Damages

A

Buyer and Seller recognize that tims is of the essence of this Agreement and that Buyer will
suffer financial loss i the Goods are not dellvered at the Polnt of Destination and ready for
recelpt of defivery by Buyear within the times specified in Paragraph 5.03 above, plus any
extensions thereof allowed in accordance with Article 7 of the General Conditions. The
parties also recognize that the Hmely performance of services by others involved in the
Project are matetially dependent upon Seller's specific compliance with the reguirements of
Paragraph 5.03. Further, they recognize the delays, expense and difficulties involved in
proving the actual loss sufferad by Buyer if complete acceptabie Goods are not deliverad on
time. Accordingly, instead of requiring such proof, Buyer and Seller agree that as liquidated
damages for delay (but not as a panally) Seller shall pay Buyer $3,000 for each day that
expires after the time specified In Paragraph 6.03 for delivery of acceptable Goods.

Final Inspection

A

After all of the Goods have been incorporated by the consiruction contractor into the Three
Rivers Fillration Plant, North-South Reservoir Structural and Piping Improvements Project,
tested in accordance with such testing requirements as are specified, and are functioning, as
intended, Buyer or Engineer wili make final inspection. Final inspection will be made not later
than 420 days after the date when the Contract Times commence to run as provided in
Paragraph 2.03 of the General Conditions.

AGREEMENT - Ponohue & Assoclales, Inc.
00530-2 :
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ARTICLE 6 — CONTRACT PRICE

8.01 Owner accepisirejects the following alernates as described in Section 01230 and indicated on
the Bid Form.

A. Accept HRejest Alternate 1: 60" North Reservoir FW Bypass

6.02  Buyer shall pay Seller for furnishing the Goods and Special Services in accordance with the
Goniract Documents in current funids as follows;

A. A Lump Sum of One Milion Fifty Seven Thousand Three Hundred Sixty Five Doliars
($1,057,365.00}, )

ARTICLE 7 - PAYMENT PROCEDURES
7.01  Submittal and Processing of Payments.

A. Seller shall submit Applications for Payment in accordance with Artlcle 10 of the General
Conditions. Applications for Payment will be processed by Engineer as provided In the
General Conditions.

7.02  Progress Paymenis

A. Buyer shali make progress payments on account of the Contract Price on the bagls of Seller's
Applications for Payment as follows:

1. Upon receipt of the first Application for Payment submitied in accordance with Paragraph
10,01.A.1 of the General Conditions and accompanied by Engineer’s recommendation of
payment In-accordance with Paragraph 10.02.A of the General Conditions, an amount
equal to & percent of the Conlract Price, less such amounts as Enginesr may determine
in accordance with Paragraph 10.02.A.3 of the General Conditions.

2. Upon recelpt of the second such Application for Payment accompanied by Engineer's
racommaendation of payment in accordance with Paragraph 10.01.A.2 of the General
Conditions, an amotnt sufficient o increase fotal payments to Seller to 95 percent of the
Conlract Price, less such afmounts as Engineer may determine in accordance with
Paragraph 10.02.A.8 of the GGeneral Conditions.

7.03  Final Paymant

A. Upon recelpt of the final Application for Payment accompanled by Engineer's
recommencdation of payment in accordance with Paragraph 10.08 of the General Gonditions,
Buyer shall pay the remainder of the Contract Price as recommended by Engineer.

ARTICLE 8 - INTEREST

8.01 Al monies not paid when due as provided in Atticle 10 of the General Conditions shall bear
interest at the maximum rate allowed by law at the place of the project.

ARTICLE 9~ SELLER'S REPRESENTATIONS
9.01  Inorderto Induce Buyer to enter into this Agreement, Seller makes the following representations:

A. Seller has examined and carefully studied the Gontract Documents and the other related data
identified in the Bidding Documents,

B. If specified or if, in Seller's judgment, any local condition may affect cost, progress or the
furnishing of the Goods and Special Services, Seller has visited the Point of Destination and

AGREEMENT
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hecome familiar with and Is satisfied as o the lacal conditions that may affect cost, progress
or the furnishing of the Goads and Spedial Services,

Seller is familiar with and Is satisfied as to all local federal, state and local Laws and
Regulations that may affect cost, progress and the furnishing of the Goods and Special
Services.

Seller has carefully studied and correlated the information known to Seller, and information
and observations obtained from Seller's visits, if any, to the Point of Destination, with the
Cantract Documents.

Seller has given Englnesr wiitten notice of all conflicts, errors, ambiguities, or discrepancies
that Seller has discovered in the Coniract Documents, and the wrillen resolution thereof by
Engineer is acceptable o Seller,

The Contract Documents are generally sufficiont to indicate and convey understanding of all
terms and conditlons for furnishing Goods and Special Services,

ARTICLE 10~ CONTRACT DOCUMENTS

10.01 Contents

A. The Contract Documents consist of the following:

1. This Agreement (pages 00530-1 to 00800-7, inclusive);
Performance Bond (pages 00610-1 to 00810-2, inclusive),

Payment Bond {pages 00616-1 to 00615-2, inclusive),

> @n

General Conditions {(pages 00700-1 to 00700-18, Inclusive);
Supplementary Condttions {pages 00800-1 to 00800-7, inclusive);

&

Specifications as listed in the table of contents of the Project Manual;

Drawings consisting of a cover sheet and sheets numbered 1 through 6, inclusive,
wlth each sheet bearing the following yeneral title: THREE RIVERS FILTRATION
PLANT, NORTH-SOUTH RESERVOIR SITE DUCTILE [RON PiPING
PROCUREMENT.

No@

8. Addenda {numbers 1 to 3, inclusive);
9, Exhibits to this Agreement {enumerated as follows):

a. Exhiblt A-1 to Agresment befween Buyer and Seller dated
Assignment of Coniract; Consent fo Assignment; and Acceptance of Asmgnmant

h, Exhibit A2 to Agreement between Buyer and Seller dated .
Agreement {o Assignment by Seller's Surety,

¢. Purchase order from Buyer to Seller for furnishing of Shop Drawings. The
Purchase order will be issued at the lime stated In Article 20 of the Insiructions to
Bidders.

10. The folfowing which may be delivered or issued on or after the Effective Date of the
Agreement and are not attached herefo.

a. Notice to Proceed;

AGREEMENT Donohue & Associates, inc.
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d.

.

Written Amendments;
Change Orders;
Field Qrders;

Enginger's written interpretations and clarificaticns.

B. The documents listed in paragraph 10.01.A. are aftached to this Agreement {except as
expressly noted otherwise above).

‘C. There are no Contract Documents other than those listed above in this Article 10.

D. The Contract Documents may only he amended, or supplemented as provided in Paragraph
3.04 of the General Conditions,

ARTICLE 11 ~ MISCELLANEQUS

11.01 Defined Terms

A. Terms used in this Agreemen! will have the meanings Indicated in the General Conditions
and the Supplementary Gonditions.

11.02  Assighment

A. Buyer has the right to assign the Contract for furnishing Goods and Speclal Services
hersunder and Saller shall accept such asslgnment, Forms documeanting the assighment of
the Contract, and consent of Seller's surety to the assignment are attached as exhibits to this

Agreement,

1. The Contract will be exscuted in the name of Buyer Initially, and will be assigned to a
construction contractor designated by Buyer. The assignment will occur on the effective
dale of the agreement between Buyer and the construclion contractor, which is expected
to oceur on or about November 15, 2011. As of the date of acceplance of asslghment by
the construction contractor, all references in the Contract Documents to Buyer shall mean
the designated contractor whose responsibililes will include the installation and
incorporation of the Goods, .

2. The assignment of the Contract shall relieve Buyer from all further obligations and
liabilities under the Contract. After assignment, Seller shall become a subcontractor or
supplier to the asslgnee and, except as noted heraln, all rights, duties, and obligations of
Buyer under the Gontract shall become the rights, duties and obfigations of the agsignee.

3. After asslgnment;

a. All performances warranties and guarantees required by the Contract Documents will
continue to run for the benefit of Buyer and, In addition, for the henefit of the
assignee.

b, Exceptas provided in this Paragraph 11.02.,A.3.b, all rights, duties and obligations of
Engineer to assignee and Seller under this Contract will cease.

1) Engineer will review Seller's Applications for Payment and make
recommendations to assignese for payments as provided in Paragraphs 10.02
and 10,06 of the General Condiffons.

Donohue & Assoclates, Inc.

Project No. 11354
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2) Upon the written request of slther the assignee or Seiler; Engineer will lssue with
reasonable promptness such clarifications or interpretations of the Contract
Documents, which shall be consistent with or reasonably inferable from the
overall intent of the Contract Documents. Such wiitten clarifications and
interpretations will be final and binding on assignee and Seller unless:

a) an appeal from Engineer's clarlfication ar interpretation is made within the
tims limits and In accordance with the dispute resolution procadures set forth
in Arilcle 13 of the General Gonditions; or

b) if ho such dispute resolution procedures have been set forih, a wiitten notice
of Intention to appeal is delivered by assignee or Seller to the other within 30
days after the date of such decision, and a formal proceeding is nstiluted by
the appealing party in a forum of competent jurisdiction within GO days after
the date of stuch decision (unless otherwlse agresd to in writing by assignes
and Seller), to exercise such rights or remedies as the appealing parly may
have with respect to such clasification or interpretation in accordance with
applicable Laws and Regulations.

3) When rendering a clarificalion or interpretation under Paragraph 11.02.A.3.b.2,
Engineer will not show partiallty to assignee or Sefler and wiil not be lizble in
connection with any clarification or interpretation rendered in good faith.

B. No other assignment by a party hereto of any rights under or interasts In the Gontract
Documents will be binding on another pariy hereto without the written gonsent of the party
sought to be bound. Specifically but without limitation, moneys that may bacome due and
moneys that are due may not be assigned without such consent (except to the extent that the
effect of this restriction may be limited by law). Unless specifically stated to the contrary in
any written consent to an assignment, no assighment will release or discharge the assignor
frorn any duty or responsitility under the Contract Documents.

11.03  Successors and Asslgns

A. Buyer and Seller each binds ifself, its pariners, successars, assigns and legal
representatives fo the other parly hereto, its pariaers, SUCCEssOrs, assigns and legal
representatives in respect to all covenants, agreements and obligations contained in the
Contract Documents,

11.04 Severahllity

A. Any provision or part of the Contract Documents held to ha vold or unenforceable under any
Law or Regulation shall be deemed stricken, and all remaining provislons shall continue to be
valid and binding upon Buyer and Seller. The Conlract Documents shall be reformed to
replace such stricken provision or part thereof with & valid and enforceable provision that
comes as closs as possible to expressing the intention of the stricken proviston,

(Continued on Next Page)
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IN WITNESS WHEREQF, Buyer and Seller have slgned this Agreement In triplicate. One counterpart
sach has been deliverad fo Buyer, Ssller, and Enginser. All portions of the Gontract Documents have
been signed or Jdentified by Buyer and Seller or an thelr behalf,

This Agreement is dated L2011
Buyer:

CITY OF FORT WAYNE

. By

{sighalure)

JAMES HOWARD, PURCHASING DIRECTOR

Sellar;

{signa ure N

Lyl bU)‘i’V\J’WéK-‘ .
w)/)\{ vecter ob Cedit € ollectins

{typad name and tille)

Address for giving notices:

{lyped name and title)

Addrass for glving nollces:

Designated Representative:

Dasignaled Representative:

Name: Name:
Title: Titles
Address: Address;
Phone: Phone:
Facsimile: Faosimile:

Donohue & Aésociaies, Inc.
Project No. 11354
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