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BILL NO.-S-11-11-11 
 
 SPECIAL ORDINANCE NO. S-_____ 
 

AN ORDINANCE approving SWIFT 
INTERCEPTOR RELIEF SEWER - RES. #2425-
2011, W.O. #75448  between DUNIGAN BROS., 
INC. and the City of Fort Wayne, Indiana, in 
connection with the Board of Public Works. 

 
  NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA: 

  SECTION 1.  That the SWIFT INTERCEPTOR RELIEF SEWER 

- RES. #2425-2011, W.O. #75448 by and between DUNIGAN BROS., INC. 

and the City of Fort Wayne, Indiana, in connection with the Board of Public 

Works, is hereby ratified, and affirmed and approved in all respects, 

respectfully for: 

All labor, insurance, material, equipment, tools, power, 
transportation, miscellaneous equipment, etc., necessary for 

Swift Interceptor Relief Sewer:  installation of approximately 
6,520 LF of 30" PVC sanitary sewer for the purpose of relieving 
wet-weather related capacity issues in the existing Swift 
Interceptor; 
 

involving a total cost of ONE MILLION, EIGHT HUNDRED FOURTEEN 

THOUSAND, EIGHT HUNDRED TEN AND 50/100 DOLLARS - 

($1,814,810.50).  Said copy is on file in the Office of the City Clerk and made 

available for public inspection, according to law. 
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  SECTION 3.  That this Ordinance shall be in full force and effect 

from and after its passage and any and all necessary approval by the Mayor. 

 
 
           
     _________________________ 
      Council Member 
 
 
 
 
APPROVED AS TO FORM AND LEGALITY 
 
 
 
 
_________________________ 
Carol T. Taylor, City Attorney 
 
 



EJCDC 
STANDARD FORM OF AGREEMENT 

BETWEEN OWNER AND CONTRACTOR 
ON THE BASIS OF A STIPULATED PRICE 

Resolution 2425-2011 Work Order 75448 

THIS AGREEMENT is by and between the Board of Public Works of the City of Fort Wayne, Indiana 

(hereinafter called OWNER) and Dunigan Bros, Inc. (hereinafter called CONTRACTOR). 

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as 
follows: 

ARTICLE 1 -WORK 

1.01 CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents. 
The Work is generally described as follows: 

Installation of approximately 6,520 LF of 30" PVC sanitary sewer for the purpose 
of relieving wet-weather related capacity issues in the existing Swift Interceptor 

Contract Includes: Base Bid plus Alternate #1 Only 

ARTICLE 2- THE PROJECT 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is 
generally described as follows: 

Swift Interceptor Relief Sewer 

ARTICLE 3- ENGINEER 

3.01 The Project has been designed by United Consulting of Indianapolis, Indiana. Throughout these 
Contract Documents, the term ENGINEER is used. ENGINEER is to act as OWNER'S 
representative, assume all duties and responsibilities, and have the rights and authority assigned 
to ENGINEER in the Contract Documents in connection with the completion of the Work in 
accordance with the Contract Documents. OWNER will advise CONTRACTOR prior to issuance 
of Notice to Proceed as to who will serve as ENGINEER. 

ARTICLE 4- CONTRACT TIMES 

4.01 Time of Essence 

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness 
for final payment as stated in the Contract Documents are of the essence of the Contract. 
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4.02 Days to Achieve Substantial Completion and Final Payment 

A. The Work will be substantially completed for Phase I by March 1, 2012 regardless of the date 
when the Contract Times commence to run as provided in Paragraph 2.03 of the General 
Conditions. The Work will be substantially completed for Phase II by July 1, 2012 regardless 
of the date when the Contract Times commence to run as provided in Paragraph 2.03 of the 
General Conditions and completed and ready for final payment in accordance with Paragraph 
14.07 of the General Conditions by September 15, 2012 regardless of the date when the 
Contract Times commence to run. 

B. Definitions of Substantial Completion for this Work shall consist of Phase I - sewers must be 
installed, backfilled, tested and grading completed up to Station 43+23; Phase II -
sewers shall be installed, backfilled and tested. 

4.03 Liquidated Damages 
A. CONTRACTOR and OWNER recognize that time is of the essence of this Agreement and 

that OWNER will suffer financial loss if the Work is not completed within the times specified in 
Paragraph 4.02 above, plus any extensions thereof allowed in accordance with Article 12 of 
the General Conditions. The parties also recognize the delays, expense, and difficulties 
involved in proving in a legal or arbitration proceeding the actual loss suffered by OWNER if 
the Work is not completed on time. Accordingly, instead of requiring any such proof, 
OWNER and CONTRACTOR agree that as liquidated damages for delay (but not as a 
penalty), CONTRACTOR shall pay OWNER Phase I - $5000.00; Phase II - $1000.00 for 
each day that expires after the time specified in Paragraph 4.02 for Substantial Completion 
until the Work is substantially complete. After Substantial Completion, if CONTRACTOR 
shall neglect, refuse, or fail to complete the remaining Work within the Contract Time or any 
proper extension thereof granted by OWNER, CONTRACTOR shall pay OWNER $250.00 for 
each day that expires after the time specified in Paragraph 4.02 for completion and readiness 
for final payment until the Work is completed and ready for final payment. 

ARTICLE 5- CONTRACT PRICE 

5.01 OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract 
Documents an amount in current funds equal to the sum of the amounts determined pursuant to 
Paragraphs 5.01.A, 5.01.B, and 5.01.C below: 
A. Not used. 

B. For all Unit Price Work, an amount equal to the sum of the established unit price for each 
separately identified item of Unit Price Work times the estimated quantity of that item as 
indicated in this Paragraph 5.01.B: 

As provided in Paragraph 11.03 of the General Conditions, estimated quantities are not 
guaranteed, and determinations of actual quantities and classifications are to be made by 
ENGINEER as provided in Paragraph 9.08 of the General Conditions. Unit prices have been 
computed as provided in Paragraph 11.03 of the General conditions. 

UNIT PRICE WORK 

See Article 5 (itemized Bid Schedule) of the Bid Form 

One Million, Eight Hundred Fourteen Thousand, Eight Hundred Ten Dollars and Fifty Cents. 
$1,814,810.50 

C. Not Used. 
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ARTICLE 6 ·BASIS OF BID 
SWifT INTERCEPTOR RELIEF SEWER 

5.01 Bidder will complete the Work In accolllance with the Contracl OOC1Jments lor thelollowlng price(s}: 

2 01 5526 

3 331100 

4 330537 

5 33 05 37 

6 33 0537 LF 

7 33 05 37 LF 128 

B 330523.16 LF 700 

9 . 333913 

10 120.lnch Standard Sanitary 

. ' 11 ·. 33 39,13 

'12 333913'· Diversion Structure #2 LS 

13 LS 

14 LS 

15 009500 Temporary Stone Access Drive LS 

16 32 92 00 Seeding I General Restoratfon LS 

16A 00 95 00 Remove1Roeet PedoetrJen Bridge LS 1 

17 015700 Temporary Controls LS 

18 00 95 00 Utility Relocation Allowance LS 

LS 

0D 
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21 

22 

23 

24 

25 

26 

27 

29 

30 

31 

330534.13 lF 

33 4413 EA 

33<4413 E'A 

33 05 38.13 8" HOPE Non-Pressure LF 

33 05 38.13 4" HOPE Non-Pressure LF 

009500 Hend-lald Rlp Rap SY 

008500 Remove Exlaflng 24" RCP LF 

33 05 37 30.1nch Sanitary Stwer PVC-DR 25 
LF o423 169,'\0 (C905), with Excavated BackfUI 

33 05 37 
30-lnch Sanitary Sewer PVC-DR 26 

LF 128 ~JI.'tO (C906), with G111nular Backfill 

Trenchl"s Stwer lnatallatlon, Steel 
33 05 23.18 Cuing and 30-lnoh DR 2& Carrier LF 700 700. '10 Pipe 

Unit prices have been computed in accortlance with paragraph 11.03.8 of the General Conditions. 

Bidder acknowledges that estimated quanUUes are not guaranteed, and are solely for the purpose of 
comparison of Bids, and final paymenl for all Unit Price Bid items will be based on actual quanlilies 
provided, determined as provided In the Conlract Documents. 

.~ 

I I 8~7. 70 

~~biOi,~O 

Lf~ 0 ').. ~0. 00 
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ARTICLE 6- PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of the 
General Conditions. ENGINEER will process Applications for Payment as provided in the 
General Conditions. 

6.02 Progress Payments; Retainage 

A. OWNER shall make progress payments on account of the Contract Price on the basis of 
CONTRACTOR'S Applications for Payment within 30 days of receipt during performance of 
the Work as provided in Paragraph 6.02.A.1 below. All such payments will be measured by 
the Schedule of Values established in Paragraph 2.07.A of the General Conditions (and in 
the case of Unit Price Work based on the number of units completed) or, in the event there is 
no Schedule of Values, as provided in the General Requirements. 

1. Prior to Substantial Completion, progress payments will be made in an amount equal to 
the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as ENGINEER may determine or OWNER may 
withhold, in accordance with Paragraph 14.02 of the General Conditions: 

a. 95% of Work completed (with the balance being retainage); and 

b. 95 % of cost of materials and equipment not incorporated in the Work (with the 
balance being retainage). 

B. Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total 
payments to CONTRACTOR to 100% of the Work completed, less such amounts as 
ENGINEER shall determine in accordance with Paragraph 14.02.B.5 of the General 
Conditions and less 200% of ENGINEER's estimate of the value of Work to be completed or 
corrected as shown on the tentative list of items to be completed or corrected attached to the 
certificate of Substantial Completion. 

C. E.B.E. Good Faith Deposit. 

1. The Board will retain 5% of the total owing to insure CONTRACTOR'S compliance with 
the E.B.E. Rider attached to this contract. Payments to the CONTRACTOR are not to 
exceed 95% of the total contract amount until the OWNER has verified the 
CONTRACTOR has made good faith efforts to attain the E.B.E. goal stipulated in the 
E.B.E. Rider attached hereto. 

D. Escrow Agreement. 

1. If the contract is in excess of $100,000, the contract will be subject to the standard Board 
of Public Works escrow agreement unless written notice is received from CONTRACTOR 
prior to execution of the Agreement stating that an Escrow Account is not desired. If an 
Escrow Account is not desired, then the Board of Public Works, in accordance with IC 36-
1-12-14, shall hold the retainage and will not pay interest on the amounts of retainage 
that it holds. 

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Paragraph 14.07 of 
the General Conditions, OWNER shall pay the remainder of the Contract Price as 
recommended by ENGINEER as provided in said Paragraph 14.07. 
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ARTICLE 7- INTEREST 

7.01 All moneys not paid when due as provided in Article 14 of the General Conditions shall bear 
interest at the rate at the maximum rate allowed by law at the place of the Project. 

ARTICLE 8- CONTRACTOR'S REPRESENTATIONS 

8.01 In order to induce OWNER to enter into this Agreement CONTRACTOR makes the following 
representations: 

A. CONTRACTOR has examined and carefully studied the Contract Documents and the other 
related data identified in the Bidding Documents. 

B. CONTRACTOR has visited the Site and become familiar with and is satisfied as to the 
general, local, and Site conditions that may affect cost, progress, and performance of the 
Work. 

C. CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and 
Regulations that may affect cost, progress, and performance of the Work. 

D. CONTRACTOR has carefully studied all: (1) reports of exploration and tests of subsurface 
conditions at or contiguous to the Site and all drawings of physical conditions in or relating to 
existing surface or subsurface structures at or contiguous to the site (except Underground 
Facilities) which have been identified in the Supplementary Conditions as provided in 
Paragraph 4.02 of the General conditions and (2) reports and drawings of Hazardous 
Environmental Condition, if any, at the Site which has been identified in the Supplementary 
Conditions as provided in Paragraph 4.06 of the General Conditions. 

E. CONTRACTOR has obtained and carefully studied (or assumes responsibility for having 
done so) all additional or supplementary examinations, investigations, explorations, tests, 
studies, and data concerning conditions (surface, subsurface, and Underground Facilities) at 
or contiguous to the Site which may affect cost, progress, or performance of the Work or 
which relate to any aspect of the means, methods, techniques, sequences, and procedures 
of construction to be employed by CONTRACTOR, including applying the specific means, 
methods, techniques, sequences, and procedures of construction, if any, expressly required 
by the Contract Documents to be employed by CONTRACTOR, and safety precautions and 
programs incident thereto. 

F. CONTRACTOR does not consider that any further examinations, investigations, explorations, 
tests, studies, or data are necessary for the performance of the Work at the Contract Price, 
within the Contract Times, and in accordance with the other terms and conditions of the 
Contract Documents. 

G. CONTRACTOR is aware of the general nature of work to be performed by OWNER and 
others at the Site that relates to the Work as indicated in the Contract Documents. 

H. CONTRACTOR has correlated the information known to CONTRACTOR, information and 
observations obtained from visits to the Site, reports and drawings identified in the Contract 
Documents, and all additional examinations, investigations, explorations, tests, studies, and 
data with the Contract Documents. 

I. CONTRACTOR has given DESIGN MANAGER written notice of all conflicts, errors, 
ambiguities, or discrepancies that CONTRACTOR has discovered in the Contract 
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Documents, and the written resolution thereof provided by DESIGN MANAGER is acceptable 
to CONTRACTOR. 

J. The Contract Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for performance and furnishing of the Work. 

K. In connection with the performance of Work under this Contract, CONTRACTOR agrees to 
comply with Anti-Discrimination Under Indiana Code Chapter 5-16-6-1 and be bound by 
Chapter 93.036, of the Code of the City of Fort Wayne, Indiana of 1974, passed by the 
Cornrnon Council of the CitX of Fort Wayne, Indiana as General Ordinance No. G-34-78 (as 
amended) on December 12 h' 1978. CONTRACTOR shall file a Manpower Utilization Report 
for this project with the Compliance Office within ten (10) days after completion of the 
construction or upon request of the Office of Compliance. 

ARTICLE 9- CONTRACT DOCUMENTS 

9.01 Contents 

A. The Contract Documents consist of the following: 

1. This Agreement (pages 00 52 00-1 to 00 52 00-8, inclusive); 

2. E. B. E. Rider (pages 00 54 33-1 to 00 54 33-3, inclusively); 

3. Escrow Account Agreement (pages 00 54 43-1 to 00 54 43-3, inclusive); 

4. Performance Bond (pages 00 61 13.13-1 to 00 61 13.13-2, inclusive); 

5. Payment Bond (pages 00 61 13. 16-1 to 00 61 13.16-2, inclusive); 

6. Guaranty Bond (pages 00 61 31-1 to 00 61 31-2, inclusive); 

7. General Conditions (pages 00 72 00-1 to 00 72 00-41, inclusive); 

8. Supplementary Conditions (pages 00 73 00-1 to 00 73 00-9, inclusive); 

9. Standard Specifications (page 00 95 00-1 To 00 95 00-9); 

10. Drawings consisting of SY-20506, pages 1 through 23, inclusive, with each sheet 
bearing the following general title: Swift Interceptor Relief Sewer); 

11. Addenda (numbers 1 to 2, inclusive); 

12. Attachments to this Agreement (enumerated as follows); 

a. CONTRACTOR's Bid Schedule (page 00 41 00-3 to 00 41 00-3A); 

b. Documentation submitted by CONTRACTOR prior to Notice of Award (pages 
_to_, inclusive); 

13. The following which may be delivered or issued on or after the Effective Date of the 
Agreement and are not attached hereto: 

a. Notice to Proceed; 

b. Written Amendments; 
AGREEMENT 
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c. Work Change Directives; 

d. Change Order( s) 

14. E-Verify Affidavit (page 00 54 53-1) 

B. The documents listed in Paragraph 9.01.A. are attached to this Agreement (except as 
expressly noted otherwise above). 

C. There are no Contract Documents other than those listed above in this Article 9. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 
Paragraph 3.04 of the General Conditions. 

ARTICLE 10- MISCELLANEOUS 

10.01 Terms 

A. Terms used in this Agreement will have the meanings indicated in the General Conditions. 

10.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Contract will be 
binding on another party hereto without the written consent of the party sought to be bound; 
and, specifically but without limitation, moneys that may become due and moneys that are 
due may not be assigned without such consent (except to the extent that the effect of this 
restriction may be limited by law), and unless specifically stated to the contrary in any written 
consent to an assignment, no assignment will release or discharge the assignor from any 
duty or responsibility under the Contract Documents. 

10.03 Successors and Assigns 

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal 
representatives to the other party hereto, its partners, successors, assigns, and legal 
representatives in respect to all covenants, agreements, and obligations contained in the 
Contract Documents. 

10.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any 
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be 
valid and binding upon OWNER and CONTRACTOR, who agree that the Contract 
Documents shall be reformed to replace such stricken provision or part thereof with a valid 
and enforceable provision that comes as close as possible to expressing the intention of the 
stricken provision. 

10.05 Other Provisions 

A. None. 
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IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement 
(Contract/Resolution Number 2425-2011) in triplicate. Two counterparts have been delivered to OWNER, 
and one counterpart delivered to CONTRACTOR. All portions of the Contract Documents have been 
signed or identified by OWNER and CONTRACTOR. 

This Agreement will be effective on c{};p-. 9 , 20 II (which is the Effective Date of the Agreement). 

CONTRACTOR: 

BY: DUNIGAN BROS. INC. 

ATTEST:/ Jm,:ill) ,~(!..OD \0 iJ 
VICTORIA GU ERO, CLERK 

OWNER: 

CITY OF FORT WAYNE 

KUMAR MENON, MEMBER 
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STATE OF INDIANA) 
SS:) 

COUNTY OF ALLEN) 

ACKNOWLEDGMENT (CONTRACTOR) 

BEFORE ME, a Notary Public, in and for said Cou ty <:y:(d State, th1s I] day of &~b::b.rw , 
__ , personally appeare.d_the wi\hin n9med I ..UUYu . ~ who under penalty of 
perjury says that he is the ±!r -f }rd.~ VI± of ~ e , and as such duly 
authorizedCto execut~ the foregoing instrument and acknowledge he me as the voluntary act and 
deed of .....br=finto!} t;:lA 1 for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, hereunto subscribed my name, a 

KELSIE L LITTLE tary Public 
NOTARY PUBLIC, Jackson County, Ml 
My Comm1ss1on Expires Aug. 26 2014 \/ I · L ·-Ill 

Acting in Jackson County ' ----=4"\;:;1-!~t.£.,.:t>-.S~1 f-'--"'+:Ll.j_c!+l-l'f!.., _________ _ 
Printed Name of Notary 

My Commission Expires: 

Resident o:_jacgo V\.. 

STATE OF INDIANA) 
SS:) 

COUNTY OF ALLEN ) 

County, \Vllchjo..v--.... 

ACKNOWLEDGMENT (OWNER) 

BEFORE ME, a Notary Public, in and for said County and State, this q~ day of"'fb,..,ud1J4k 20,l( 
personally appeared the within named Thomas C. Henry, Regina A. Kostoff, John Suarez, Kumar Menon 
and Victoria Guerrero, by me personally known, who being by me duly sworn said that they are 
respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of the Board of 
Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on behalf of the 
City of Fort Wayne, Indiana, with full authority so to do and acknowledge said instrument to be in the 
voluntary act and deed of said City for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official 

My Commission Expires: 
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E.B.E. RIDER 

THIS AGREEMENT made and entered into by and between the CITY OF FORT WAYNE, 

hereinafter referred to as OWNER and Dunigan Bros, Inc., hereinafter referred to as 

CONTRACTOR, 

WITNESSETH: 

WHEREAS, the CONTRACTOR is the apparent low bidder on construction project 
commonly referred to as the Swift Interceptor Relief Sewer, which project was bid under 
Resolution Number 2425-2011; and 

WHEREAS, CONTRACTOR agrees that the goal for qualified Emerging Business 
Enterprises, hereinafter sometimes referred to as E.B.E.'s, as subcontractors on this specific 
project is ten percent (10%) of the Contract Price; and 

WHEREAS, OWNER has, pursuant to Executive Order 90-01 (as amended 5-8-06), 
adopted a goal of at least 10% of the Contract Price to Emerging Business Enterprises as 
defined under said Executive Order (as amended 5-8-06); and 

WHEREAS, said Executive Order (as amended 5-8-06) states: 

"Section 2, Paragraph C. Each contractor shall be required to make a 
good faith effort to subcontract 10% of the contract amount to Emerging 
Business Enterprises on each construction contract he/she is awarded. 
In the event a contractor is unable to subcontract 10% of the contract 
amount or secure services of an Emerging Business Enterprise, he/she 
will be required to submit a completed Request for Waiver form on 
which he/she will provide a written description of the efforts taken to 
comply with the participation goals." 

NOW, THEREFORE, in consideration of the foregoing and of the mutual agreements 
hereinafter contained, the sufficiency of which consideration is hereby acknowledged, the 
parties hereto agree as follows: 

1. Conditional Award- Subject to approval by the Common Council of the 
City of Fort Wayne as stipulated in the construction Contract to which 
this Rider is attached, OWNER awards the construction Contract to the 
CONTRACTOR. 

2. E.B.E. Retainage requirements - If the CONTRACTOR is in compliance 
with the provisions of the construction Contract to which this Rider is 
attached, the OWNER will make payments for such work performed and 
completed. However, in any such case, the OWNER will retain five 
percent (5%) of the total amount owing to insure compliance with this 
E.B.E. Rider. Upon final inspection and acceptance of the work, and 
determination by the Fort Wayne Board of Public Works that the 
CONTRACTOR has made a good faith effort to subcontract ten percent 
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(10%) of the Contract Price to emerging business enterprises, the 
CONTRACTOR will be paid in full. 

In the e,vent there is a determination that good faith compliance with this 
E.B.E. Rider has not occurred, appropriate reduction in the final payment 
pursuant to paragraph 6 of this E.B.E. Rider will be made. 

If the Contract Price is in excess of $100,000, the contract will be subject 
to the standard Board of Public Works escrow agreement. However, 
payments to the CONTRACTOR are not to exceed 95% of the total 
Contract Price until the OWNER has verified that the CONTRACTOR has 
made good faith efforts to attain the 10% E.B.E. goal stipulated in this 
E.B.E. Rider. Payment of the final 5% of the total Contract Price will be 
dependent upon good faith efforts to comply with this E.B.E. Rider, and 
subject to reduction in the event of non-compliance as provided in 
paragraph 6 of this E. B. E. Rider. 

3. Request for Waiver - If, at the time final payment application is made, 
CONTRACTOR has not attained the ten percent (10%) E.B.E. goal, 
CONTRACTOR shall file with the final payment application a "Request 
for Waiver." Said Request for Waiver shall contain a written description 
of the efforts taken by CONTRACTOR to attain the ten percent (1 0%) 
E.B.E. goal. 

4. Determination of Waiver Requests - The Contract Compliance 
Department of the City of Fort Wayne shall examine all Requests for 
Waiver to determine if CONTRACTOR'S efforts constitute good faith 
efforts to attain such goal and shall submit recommendations 
concerning said requests for Waiver for the final determination of the 
Board of Public Works of the City of Fort Wayne. 

5. Good Faith Per Se. - In any case, a CONTRACTOR shall be deemed to 
have made good faith efforts at compliance where E.B.E.'s have 
subcontracted for every sub-contract for which there are qualified 
E.B.E.'s available. 

6. Consequence of noncompliance- In the event the Board of Public Works 
approves a recommendation that CONTRACTOR failed to make good 
faith efforts at compliance, the Contract Price shall be reduced by the 
amount calculated as the difference between five percent (5%) and the 
percentage level met. Said amount shall be added to the City of Fort 
Wayne E.B.E. Bond Guarantee Fund and CONTRACTOR agrees to 
accept the reduced amount as full payment under the terms of his/her 
Contract. 

7. Waiver approved - In the event the Board of Public Works determines 
that a good faith effort to comply with this E. B. E. Rider has been made, 
the Contract Price shall not be reduced, and the balance owing to the 
CONTRACTOR shall be paid in full. 
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IN WITNESS WHEREOF, the parties have executed the E.B.E. Rider this Cf+J:l... day of 

L-(1~ '2011 . 

CONTRACTOR 

Dunigan Bros, Inc. 

hn Suarez, Member 

rL&-
Kumar Menon, Member 

Victoria Guerrero, Clerk 

RE: Swift Interceptor Relief Sewer 
Resolution No. 2425-2011 
Work Order No. 75448 
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75448-BID TAB-Swift Interceptor Relief Sewer

PROJECT:

Resolution#:

Work Order#:

Project Designer

Project Manager

Construction Manager

Bid Date:   (Quote Date)

Funding:

BASE BID

Item# Description Quantity Unit Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension

1 Mobilization / Demobilization / Construction Engineering 1 LS $150,965.00 150,965.00$         73,130.00$    73,130.00$          100,598.00$  100,598.00$        99,200.00$    99,200.00$           92,400.00$    92,400.00$          110,000.00$  110,000.00$         105,500.00$  105,500.00$        143,050.00$  143,050.00$        82,000.00$    82,000.00$          

2 Maintenance of Traffic 1 LS $5,000.00 5,000.00$             6,695.00$      6,695.00$            5,800.00$      5,800.00$            4,500.00$      4,500.00$             3,550.00$      3,550.00$            5,500.00$      5,500.00$             1,650.00$      1,650.00$            3,540.00$      3,540.00$            1,000.00$      1,000.00$            

3 Site Clearing 1 LS $25,000.00 25,000.00$           12,360.00$    12,360.00$          57,200.00$    57,200.00$          12,000.00$    12,000.00$           23,400.00$    23,400.00$          27,000.00$    27,000.00$           101,409.40$  101,409.40$        7,200.00$      7,200.00$            35,700.00$    35,700.00$          

4 30-inch Sanitary Sewer PVC-SDR 35, with Excavated Backfill 5,076 LF $200.00 1,015,200.00$      137.00$         695,412.00$        135.91$         689,879.16$        175.00$         888,300.00$         140.00$         710,640.00$        150.00$         761,400.00$         165.25$         838,809.00$        130.00$         659,880.00$        195.00$         989,820.00$        

5 30-inch Sanitary Sewer PVC-SDR 35, with Granular Backfill      194 LF $270.00 52,380.00$           209.60$         40,662.40$          312.46$         60,617.24$          250.00$         48,500.00$           310.00$         60,140.00$          535.00$         103,790.00$         365.00$         70,810.00$          272.00$         52,768.00$          295.00$         57,230.00$          

6 30-inch Sanitary Sewer PVC-DR 21 (C905), with Excavated Backfill 423 LF $245.00 103,635.00$         183.30$         77,535.90$          177.90$         75,251.70$          210.00$         88,830.00$           220.00$         93,060.00$          220.00$         93,060.00$           198.00$         83,754.00$          169.00$         71,487.00$          230.00$         97,290.00$          

7 30-inch Sanitary Sewer PVC-DR 21 (C905), with Granular Backfill      128 LF $315.00 40,320.00$           244.80$         31,334.40$          282.14$         36,113.92$          250.00$         32,000.00$           390.00$         49,920.00$          517.00$         66,176.00$           374.20$         47,897.60$          253.00$         32,384.00$          331.00$         42,368.00$          

8 Trenchless Sewer Installation, Steel Casing and 30-inch Carrier Pipe 700 LF $915.00 640,500.00$         700.40$         490,280.00$        893.46$         625,422.00$        747.00$         522,900.00$         850.00$         595,000.00$        888.00$         621,600.00$         853.50$         597,450.00$        1,355.00$      948,500.00$        900.00$         630,000.00$        

9 60-inch Standard Sanitary Manhole 20 EA $5,000.00 100,000.00$         5,039.80$      100,796.00$        4,200.00$      84,000.00$          4,400.00$      88,000.00$           4,550.00$      91,000.00$          4,500.00$      90,000.00$           5,800.00$      116,000.00$        4,155.00$      83,100.00$          7,350.00$      147,000.00$        

10 120-inch Standard Sanitary Manhole  1 EA $15,000.00 15,000.00$           12,863.70$    12,863.70$          12,500.00$    12,500.00$          13,000.00$    13,000.00$           14,900.00$    14,900.00$          20,000.00$    20,000.00$           16,600.00$    16,600.00$          17,440.00$    17,440.00$          18,100.00$    18,100.00$          

11 Diversion Structure #1 1 LS $35,000.00 35,000.00$           25,251.50$    25,251.50$          30,625.00$    30,625.00$          22,000.00$    22,000.00$           38,300.00$    38,300.00$          40,000.00$    40,000.00$           27,035.00$    27,035.00$          22,030.00$    22,030.00$          58,203.00$    58,203.00$          

12 Diversion Structure #2 1 LS $28,000.00 28,000.00$           20,688.60$    20,688.60$          25,550.00$    25,550.00$          23,000.00$    23,000.00$           38,700.00$    38,700.00$          32,000.00$    32,000.00$           27,150.00$    27,150.00$          22,030.00$    22,030.00$          58,250.00$    58,250.00$          

13 Open-Cut Road Crossing Restoration (Hampton Wood Drive) 1 LS $12,000.00 12,000.00$           8,240.00$      8,240.00$            4,156.00$      4,156.00$            9,500.00$      9,500.00$             19,400.00$    19,400.00$          9,500.00$      9,500.00$             3,950.00$      3,950.00$            14,450.00$    14,450.00$          9,750.00$      9,750.00$            

14 Open-Cut Road Crossing Restoration  (Thornapple Cove) 1 LS $6,000.00 6,000.00$             7,982.50$      7,982.50$            3,858.00$      3,858.00$            8,200.00$      8,200.00$             17,700.00$    17,700.00$          11,000.00$    11,000.00$           4,300.00$      4,300.00$            13,230.00$    13,230.00$          15,700.00$    15,700.00$          

15 Temporary Stone Access Drive 1 LS $30,000.00 30,000.00$           35,436.10$    35,436.10$          39,660.00$    39,660.00$          115,000.00$  115,000.00$         33,000.00$    33,000.00$          26,000.00$    26,000.00$           9,500.00$      9,500.00$            38,440.00$    38,440.00$          32,300.00$    32,300.00$          

16 Seeding / General Restoration 1 LS $55,000.00 55,000.00$           23,690.00$    23,690.00$          29,250.00$    29,250.00$          42,000.00$    42,000.00$           49,100.00$    49,100.00$          27,000.00$    27,000.00$           32,000.00$    32,000.00$          5,310.00$      5,310.00$            29,500.00$    29,500.00$          

16A Remove/Reset Pedestrian Bridge 1 LS $5,000.00 5,000.00$             3,090.00$      3,090.00$            100.00$         100.00$               14,000.00$    14,000.00$           11,700.00$    11,700.00$          5,500.00$      5,500.00$             2,500.00$      2,500.00$            4,310.00$      4,310.00$            7,500.00$      7,500.00$            

17 Temporary Controls 1 LS $35,000.00 35,000.00$           9,167.00$      9,167.00$            56,946.13$    56,946.13$          26,000.00$    26,000.00$           123,500.00$  123,500.00$        34,000.00$    34,000.00$           16,500.00$    16,500.00$          100,950.00$  100,950.00$        35,000.00$    35,000.00$          

18 Utility Relocation Allowance 1 LS $8,000.00 8,000.00$             8,000.00$      8,000.00$            8,000.00$      8,000.00$            8,000.00$      8,000.00$             8,000.00$      8,000.00$            8,000.00$      8,000.00$             8,000.00$      8,000.00$            8,000.00$      8,000.00$            8,000.00$      8,000.00$            

19 Work Allowance 1 LS $50,000.00 50,000.00$           50,000.00$    50,000.00$          50,000.00$    50,000.00$          50,000.00$    50,000.00$           50,000.00$    50,000.00$          50,000.00$    50,000.00$           50,000.00$    50,000.00$          50,000.00$    50,000.00$          50,000.00$    50,000.00$          

TOTAL BASE BID 2,412,000.00$      1,732,615.10$     1,995,527.15$     2,114,930.00$      2,123,410.00$     2,141,526.00$      2,160,815.00$     2,298,099.00$     2,404,711.00$     

ITEM # DESCRIPTION QUANITY UNIT UNIT PRICE AMOUNT Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension Unit Price Extension

20 48-inch Storm Sewer; RCP Class III 445 LF $90.00 $40,050.00 $129.80 $57,761.00 $140.00 $62,300.00 $140.00 $62,300.00 $170.00 $75,650.00 $125.00 $55,625.00 $168.85 $75,138.25 $101.00 $44,945.00 $220.00 $97,900.00

21 24-inch Storm Sewer, RCP Class III 32 LF $50.00 $1,600.00 $79.30 $2,537.60 $79.00 $2,528.00 $70.00 $2,240.00 $265.00 $8,480.00 $78.00 $2,496.00 $85.00 $2,720.00 $57.50 $1,840.00 $95.00 $3,040.00

22 72-inch Round Drainage Structure w/ Beehive Castings 2 EA $8,000.00 $16,000.00 $4,288.90 $8,577.80 $3,850.00 $7,700.00 $3,800.00 $7,600.00 $3,950.00 $7,900.00 $4,300.00 $8,600.00 $5,200.00 $10,400.00 $3,015.00 $6,030.00 $4,300.00 $8,600.00

23 Concrete End Section 1 EA $5,000.00 $5,000.00 $6,695.00 $6,695.00 $6,000.00 $6,000.00 $8,000.00 $8,000.00 $5,700.00 $5,700.00 $7,200.00 $7,200.00 $7,325.00 $7,325.00 $5,955.00 $5,955.00 $6,000.00 $6,000.00

24 8" HDPE Non-Pressure 10 LF $20.00 $200.00 $55.60 $556.00 $56.50 $565.00 $120.00 $1,200.00 $68.45 $684.50 $110.00 $1,100.00 $40.00 $400.00 $46.00 $460.00 $200.00 $2,000.00

25 4" HDPE Non-Pressure 20 LF $10.00 $200.00 $52.50 $1,050.00 $53.50 $1,070.00 $75.00 $1,500.00 $61.80 $1,236.00 $71.00 $1,420.00 $35.00 $700.00 $43.00 $860.00 $250.00 $5,000.00

26 Hand-laid Rip Rap 10 SY $30.00 $300.00 $295.80 $2,958.00 $50.00 $500.00 $45.00 $450.00 $46.05 $460.50 $69.00 $690.00 $57.00 $570.00 $217.00 $2,170.00 $95.00 $950.00

27 Remove Existing 24" RCP 25 LF $20.00 $500.00 $10.30 $257.50 $10.00 $250.00 $8.00 $200.00 $30.80 $770.00 $8.00 $200.00 $8.50 $212.50 $15.50 $387.50 $50.00 $1,250.00

28 Concrete Sidewalk Over Drain 1 LS $360.00 $360.00 $1,802.50 $1,802.50 $3,820.00 $3,820.00 $9,000.00 $9,000.00 $6,100.00 $6,100.00 $1,650.00 $1,650.00 $2,500.00 $2,500.00 $4,970.00 $4,970.00 $800.00 $800.00

ITEM # DESCRIPTION QTY UNIT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT

29 30-inch Sanitary Sewer PVC-DR 25 (C905), with Excavated Backfill 423 LF $230.00 $97,290.00 $169.90 $71,867.70 $162.00 $68,526.00 $222.00 $93,906.00 $215.00 $90,945.00 $200.00 $84,600.00 $193.00 $81,639.00 $157.00 $66,411.00 $230.00 $97,290.00

30 30-inch Sanitary Sewer PVC-DR 25 (C905), with Granular Backfill      128 LF $300.00 $38,400.00 $231.40 $29,619.20 $266.00 $34,048.00 $250.00 $32,000.00 $385.00 $49,280.00 $500.00 $64,000.00 $369.00 $47,232.00 $240.00 $30,720.00 $330.00 $42,240.00

31 Trenchless Sewer Installation, Steel Casing and 30-inch DR 25 Carrier pipe 700 LF $900.00 $630,000.00 $700.40 $490,280.00 $877.00 $613,900.00 $800.00 $560,000.00 $900.00 $630,000.00 $872.00 $610,400.00 $850.85 $595,595.00 $1,345.00 $941,500.00 $900.00 $630,000.00

X X X X X X X X

Non-Collusion Affidavit X X X X X X X X

Cert In Lieu/Financial Statement X X X X X X X X

Bidder's Bond X X X X X X X X

EBE Declaration Form X X X X X X X X

Addendum No.1 X X X X X X X X

Addendum No.2 X X X X X X X X

2,220,507.00$     2,260,780.75$    1,814,810.50$    

$769,530.00

S. J.. Louis Construction, Inc. API Construction Corp

2,365,716.50$    2,530,251.00$    
 Basis of Award: Base Bid Plus Alternate Schedule 1

2,412,000.00$     2,080,260.15$    2,207,420.00$     2,230,391.00$    

$716,474.00

Miller Contracting Group Inc. E.T. Mackenzie Company Merryman Excavation Inc. All Star Construction

$685,906.00 $770,225.00 $759,000.00 $724,466.00 $1,038,631.00

Fleming Excavating Inc.

$92,490.00 $106,981.00 $67,617.50 $125,540.00$78,981.00 $99,965.75

Form 96

$64,210.00TOTAL ALTERNATE BID SCHEDULE 1

          Alternate Bid Schedule 2 - REJECTED
Engineer's Estimate Dunigan Bros. Inc.

$591,766.90

Swift Interceptor Relief Sewer

2425-2011

Dunigan Bros, Inc.

2010 Sewer Revenue Bond

75448

Nathan Baggett

$765,690.00

Andi Adams

September 28, 2011

Engineer's Estimate

Mike Kiester

$82,195.40

TOTAL ALTERNATE BID SCHEDULE 2

          Alternate Bid Schedule 1
Engineer's Estimate All Star ConstructionDunigan Brothers Fleming Excavating Inc. Miller Contracting Group Inc. E.T. Mackenzie Company S. J.. Louis Construction, Inc. API Construction Corp

$84,733.00

All-Star ConstructionMerryman ExcavatingFleming Excavating Miller Contracting E.T. Mackenzie Co S.J. Louis Construction API Construction

Merryman Excavation Inc.



Interoffice Memo 

Thte: 

To: 

from: 

RE: 

NO\~n~:r9,20ll 

Canma1 Canx:il Meml.X'Is 

Michael Kiester, Manager, City Utilities Engineering I ESS~ 
Swift Interceptot· Relief Sewer 
Res. #2425-2011, W.O. #75448 

City Utilities 
Engineering 

The contractor shall furnish all labor, insurance, equipment, materials and power for the completion of the 
project: "Swift Interceptor Relief Sewer" as follows: installation of approximately 6,520 LF of 30" PVC 
sanitary sewer for the purpose of relieving wet-weather related capacity issues in the existing Swift 
Interceptor 

Implications of not being approved: Flows in the existing Swift Interceptor exceed capacity during heavy rain 
events resulting in basement backups. lfthis relief sewer is not constructed, basement backups will continue to 
be a possibility in the Burning Tree and Pine Valley subdivisions resulting in prope1ty damage and reduced 
prope1ty values. 

If Prior Approval is being Requested, JustifY: The contractor is eager to mobilize forces to take advantage of 
optimal constmction conditions and coordinate his restoration efforts to occur in the late spring which is the 
optimal growing season and thus reduce inconvenience to property owners along the route. Contractor has 
recently completed another job and workers are on layoff until this prqject begins. 

This project was advertised to contractors on September 9, 20 II, September 16, 20 II in the Journal Gazette 
and the News Sentinel and September 14, 20 II in Frost Illustrated, Inc. 

The contract for Resolution# 2425-2011 awarded to Dunigan Brothers for $1,814,810.50 was the lowest 
most responsive bidderof8 bidders and 25% below the Engineer's estimate of$2,412,000. The second lowest 
bidder was $265,449.65 above Dunigan Brothers bid. 

The cost of said project funded by: 20 I 0 Sewer Revenue Bond. 

Council Introduction Date: 

CC: BOW 
Matthew Wirtz 
Diane Brown 
Constmction Manager 
Chrono 
File 

November 15,2011 

s: \c-ngittccr\ fonns \n.dm·fornts \Uttrm<>mo.rlot 



EJCDC 
STANDARD FORM OF AGREEMENT 

BETWEEN OWNER AND CONTRACTOR 
ON THE BASIS OF A STIPULATED PRICE 

Resolution 2425-2011 Work Order 75448 

THIS AGREEMENT is by and between the Board of Public Works of the City of Fort Wayne. Indiana 

(hereinafter called OWNER) and Dunigan Bros, Inc. (hereinafter called CONTRACTOR). 

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as 
follows: 

ARTICLE 1 -WORK 

1.01 CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents. 
The Work is generally described as follows: 

Installation of approximately 6,520 LF of 30" PVC sanitary sewer for the purpose 
of relieving wet-weather related capacity issues in the existing Swift Interceptor 

ARTICLE 2- THE PROJECT 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is 
generally described as follows: 

Swift Interceptor Relief Sewer 

ARTICLE 3- ENGINEER 

3.01 The Project has been designed by United Consulting of Indianapolis, Indiana. Throughout these 
Contract Documents, the term ENGINEER is used. ENGINEER is to act as OWNER'S 
representative, assume all duties and responsibilities, and have the rights and authority assigned 
to ENGINEER in the Contract Documents in connection with the completion of the Work in 
accordance with the Contract Documents. OWNER will advise CONTRACTOR prior to issuance 
of Notice to Proceed as to who will serve as ENGINEER. 

ARTICLE 4- CONTRACT TIMES 

4.01 Time of Essence 

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness 
for final payment as stated in the Contract Documents are of the essence of the Contract. 

AGREEMENT 
00 52 00-1 



4.02 Days to Achieve Substantial Completion and Final Payment 

A. The Work will be substantially completed for Phase I by March 1, 2012 regardless of the date 
when the Contract Times commence to run as provided in Paragraph 2.03 of the General 
Conditions. The Work will be substantially completed for Phase II by July 1, 2012 regardless 
of the date when the Contract Times commence to run as provided in Paragraph 2.03 of the 
General Conditions and completed and ready for final payment in accordance with Paragraph 
14.07 of the General Conditions by September 15, 2012 regardless of the date when the 
Contract Times commence to run. 

B. Definitions of Substantial Completion for this Work shall consist of Phase I -sewers must be 
installed, backfilled, tested and grading completed up to Station 43+23; Phase II -
sewers shall be installed, backfilled and tested. 

4.03 Liquidated Damages 
A. CONTRACTOR and OWNER recognize that time is of the essence of this Agreement and 

that OWNER will suffer financial loss if the Work is not completed within the times specified in 
Paragraph 4.02 above, plus any extensions thereof allowed in accordance with Article 12 of 
the General Conditions. The parties also recognize the delays, expense, and difficulties 
involved in proving in a legal or arbitration proceeding the actual loss suffered by OWNER if 
the Work is not completed on time. Accordingly, instead of requiring any such proof, 
OWNER and CONTRACTOR agree that as liquidated damages for delay (but not as a 
penalty), CONTRACTOR shall pay OWNER Phase I - $5000.00; Phase II - $1000.00 for 
each day that expires after the time specified in Paragraph 4.02 for Substantial Completion 
until the Work is substantially complete. After Substantial Completion, if CONTRACTOR 
shall neglect, refuse, or fail to complete the remaining Work within the Contract Time or any 
proper extension thereof granted by OWNER, CONTRACTOR shall pay OWNER $250.00 for 
each day that expires after the time specified in Paragraph 4.02 for completion and readiness 
for final payment until the Work is completed and ready for final payment. 

ARTICLE 5- CONTRACT PRICE 

5.01 OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract 
Documents an amount in current funds equal to the sum of the amounts determined pursuant to 
Paragraphs 5.01.A, 5.01.B, and 5.01.C below: 
A. Not used. 

B. For all Unit Price Work, an amount equal to the sum of the established unit price for each 
separately identified item of Unit Price Work times the estimated quantity of that item as 
indicated in this Paragraph 5.01.B: 

As provided in Paragraph 11.03 of the General Conditions, estimated quantities are not 
guaranteed, and determinations of actual quantities and classifications are to be made by 
ENGINEER as provided in Paragraph 9.08 of the General Conditions. Unit prices have been 
computed as provided in Paragraph 11.03 of the General conditions. 

UNIT PRICE WORK 

See Article 5 (itemized Bid Schedule) of the Bid Form 

One Million, Eight Hundred Fourteen Thousand, Eight Hundred Ten Dollars and Fifty Cents. 
$1,814,810.50 

C. Not Used. 

AGREEMENT 
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ARTICLE 6 • BASIS OF BID 
SWIFT INTERCEPTOR RELIEF SEWER 

5.01 Bidder will complete the W01k In ae<:Oroance with the Contract Documents for the followlng price(s): 

2 015526 LS 

3 331100 Site Clearing LS 

" 33 0537 LF 

5 330537 lF 

6 33 05 37 LF 

7 33 0537 lF 

8 33 05 23.16 LF 

9 . . 33 3913 60·1nch Standard Sanitary Manhole EA 

10 33 3913 120·1nch Standard Sanitary Manhole EA 

11 ' ·. 3~ :j9J3 :. Dlveralon SltuCturo ~ 1 LS 

'12 333913 '· Diversion SltuCiuro #12 lS 

13 LS 

14 LS 

15 009500 Temporary Stone Acceas Drive LS 

16 32 9200 Seeding I General Restoration LS 

16A 00 9500 Romovo/Rosot Podostrlan Bridge LS 

17 01 57 00 Temporary Conttols LS 

18 009500 Ulillly Relocation Nlowance LS 

Bill FORM 
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21 

22 

23 

24 

25 

26 

27 

29 

30 

31 

LF 

33 0534.13 LF 32 

33 44 13 EA 2 

334413 E'A 1 

33 05 38.13 8" HOPE Non-Pressure LF 10 

33 0536.13 4" HOPE Non-Pressure LF 20 > 
009500 Hand·lald Rip Rap SY 10 

00 9500 Remove Existing 24" RCP LF 26 10,"}0 

33 05 37 30.Jnch Sanitary Sewer PVC·DR 25 
LF 423 IG'),"O (C906), wllh Excavated Backfill 

33 05 37 30·lnch Sanitary sewer PVC-DR 26 LF 128 ~'3/.'tO (C905), with Granular Back lUi 

Trench leas Sewer ln•tallatlon, Stool 
33 05 23.18 Caelng and 30-lnoh DR 25 Carrier LF 700 700. '10 Pipe 

Unit prices have been computed In accordance with paragraph 11.03.8 orthe Generel Conditions. 

Bidder acl<nowledges that eslfmatad quanUtles are not guaranteed, and aro solely for tho purpose or 
comparison of Bids, and final payment for all Unit Price Bid iloms will be based on actual quanti lies 
provided, determined as provided In tho Contract Documents. 

(!}(;) 

00 

II 8(;7. 70 

~~{;101,~0 

Lf ~ 0 ).., «6 0 1 00 

S"<:t I 7 'G I c, 0 

OlD FORM 
00 41 00·3A 

. . -. ·~ 



ARTICLE 6- PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of the 
General Conditions. ENGINEER will process Applications for Payment as provided in the 
General Conditions. 

6.02 Progress Payments; Retainage 

A. OWNER shall make progress payments on account of the Contract Price on the basis of 
CONTRACTOR'S Applications for Payment within 30 days of receipt during performance of 
the Work as provided in Paragraph 6.02.A.1 below. All such payments will be measured by 
the Schedule of Values established in Paragraph 2.07.A of the General Conditions (and in 
the case of Unit Price Work based on the number of units completed) or, in the event there is 
no Schedule of Values, as provided in the General Requirements. 

1. Prior to Substantial Completion, progress payments will be made in an amount equal to 
the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as ENGINEER may determine or OWNER may 
withhold, in accordance with Paragraph 14.02 of the General Conditions: 

a. 95% of Work completed (with the balance being retainage); and 

b. 95 % of cost of materials and equipment not incorporated in the Work (with the 
balance being retainage). 

B. Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total 
payments to CONTRACTOR to 100% of the Work completed, less such amounts as 
ENGINEER shall determine in accordance with Paragraph 14.02.B.5 of the General 
Conditions and less 200% of ENGINEER's estimate of the value of Work to be completed or 
corrected as shown on the tentative list of items to be completed or corrected attached to the 
certificate of Substantial Completion. 

C. E.B.E. Good Faith Deposit. 

1. The Board will retain 5% of the total owing to insure CONTRACTOR'S compliance with 
the E.B.E. Rider attached to this contract. Payments to the CONTRACTOR are not to 
exceed 95% of the total contract amount until the OWNER has verified the 
CONTRACTOR has made good faith efforts to attain the E.B.E. goal stipulated in the 
E. B. E. Rider attached hereto. 

D. Escrow Agreement. 

1. If the contract is in excess of $100,000, the contract will be subject to the standard Board 
of Public Works escrow agreement unless written notice is received from CONTRACTOR 
prior to execution of the Agreement stating that an Escrow Account is not desired. If an 
Escrow Account is not desired, then the Board of Public Works, in accordance with IC 36-
1-12-14, shall hold the retainage and will not pay interest on the amounts of retainage 
that it holds. 

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Paragraph 14.07 of 
the General Conditions, OWNER shall pay the remainder of the Contract Price as 
recommended by ENGINEER as provided in said Paragraph 14.07. 

AGREEMENT 
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ARTICLE 7- INTEREST 

7.01 All moneys not paid when due as provided in Article 14 of the General Conditions shall bear 
interest at the rate at the maximum rate allowed by law at the place of the Project. 

ARTICLE 8- CONTRACTOR'S REPRESENTATIONS 

8.01 In order to induce OWNER to enter into this Agreement CONTRACTOR makes the following 
representations: 

A. CONTRACTOR has examined and carefully studied the Contract Documents and the other 
related data identified in the Bidding Documents. 

B. CONTRACTOR has visited the Site and become familiar with and is satisfied as to the 
general, local, and Site conditions that may affect cost, progress, and performance of the 
Work. 

C. CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and 
Regulations that may affect cost, progress, and performance of the Work. 

D. CONTRACTOR has carefully studied all: (1) reports of exploration and tests of subsurface 
conditions at or contiguous to the Site and all drawings of physical conditions in or relating to 
existing surface or subsurface structures at or contiguous to the site (except Underground 
Facilities) which have been identified in the Supplementary Conditions as provided in 
Paragraph 4.02 of the General conditions and (2) reports and drawings of Hazardous 
Environmental Condition, if any, at the Site which has been identified in the Supplementary 
Conditions as provided in Paragraph 4.06 of the General Conditions. 

E. CONTRACTOR has obtained and carefully studied (or assumes responsibility for having 
done so) all additional or supplementary examinations, investigations, explorations, tests, 
studies, and data concerning conditions (surface, subsurface, and Underground Facilities) at 
or contiguous to the Site which may affect cost, progress, or performance of the Work or 
which relate to any aspect of the means, methods, techniques, sequences, and procedures 
of construction to be employed by CONTRACTOR, including applying the specific means, 
methods, techniques, sequences, and procedures of construction, if any, expressly required 
by the Contract Documents to be employed by CONTRACTOR, and safety precautions and 
programs incident thereto. 

F. CONTRACTOR does not consider that any further examinations, investigations, explorations, 
tests, studies, or data are necessary for the performance of the Work at the Contract Price, 
within the Contract Times, and in accordance with the other terms and conditions of the 
Contract Documents. 

G. CONTRACTOR is aware of the general nature of work to be performed by OWNER and 
others at the Site that relates to the Work as indicated in the Contract Documents. 

H. CONTRACTOR has correlated the information known to CONTRACTOR, information and 
observations obtained from visits to the Site, reports and drawings identified in the Contract 
Documents, and all additional examinations, investigations, explorations, tests, studies, and 
data with the Contract Documents. 

I. CONTRACTOR has given DESIGN MANAGER written notice of all conflicts, errors, 
ambiguities, or discrepancies that CONTRACTOR has discovered in the Contract 
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Documents, and the written resolution thereof provided by DESIGN MANAGER is acceptable 
to CONTRACTOR. 

J. The Contract Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for performance and furnishing of the Work. 

K. In connection with the performance of Work under this Contract, CONTRACTOR agrees to 
comply with Anti-Discrimination Under Indiana Code Chapter 5-16-6-1 and be bound by 
Chapter 93.036, of the Code of the City of Fort Wayne, Indiana of 1974, passed by the 
Common Council of the City, of Fort Wayne, Indiana as General Ordinance No. G-34-78 (as 
amended) on December 12 ", 1978. CONTRACTOR shall file a Manpower Utilization Report 
for this project with the Compliance Office within ten ( 1 0) days after completion of the 
construction or upon request of the Office of Compliance. 

ARTICLE 9- CONTRACT DOCUMENTS 

9.01 Contents 

A The Contract Documents consist of the following: 

1. This Agreement (pages 00 52 00-1 to 00 52 00-8, inclusive); 

2. E. B. E. Rider (pages 00 54 33-1 to 00 54 33-3, inclusively); 

3. Escrow Account Agreement (pages 00 54 43-1 to 00 54 43-3, inclusive); 

4. Performance Bond (pages 00 6113.13-1 to 00 6113.13-2, inclusive); 

5. Payment Bond (pages 00 6113.16-1 to 00 61 13.16-2, inclusive); 

6. Guaranty Bond (pages 00 61 31-1 to 00 61 31-2, inclusive); 

7. General Conditions (pages 00 72 00-1 to 00 72 00-41, inclusive); 

8. Supplementary Conditions (pages 00 73 00-1 to 00 73 00-9, inclusive); 

9. Standard Specifications (page 00 95 00-1 To 00 95 00-9); 

10. Drawings consisting of SY-20506, pages 1 through 23, inclusive, with each sheet 
bearing the following general title: Swift Interceptor Relief Sewer); 

11. Addenda (numbers 1 to 2, inclusive); 

12. Attachments to this Agreement (enumerated as follows); 

a. CONTRACTOR's Bid Schedule (page 00 41 00-3 to 00 41 00-3A); 

b. Documentation submitted by CONTRACTOR prior to Notice of Award (pages 
_to_, inclusive); 

13. The following which may be delivered or issued on or after the Effective Date of the 
Agreement and are not attached hereto: 

a. Notice to Proceed; 

b. Written Amendments; 
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c. Work Change Directives; 

d. Change Order(s) 

14. E-Verify Affidavit (page 00 54 53-1) 

B. The documents listed in Paragraph 9.01.A. are attached to this Agreement (except as 
expressly noted otherwise above). 

C. There are no Contract Documents other than those listed above in this Article 9. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 
Paragraph 3.04 of the General Conditions. 

ARTICLE 10- MISCELLANEOUS 

10.01 Terms 

A. Terms used in this Agreement will have the meanings indicated in the General Condilions. 

1 0.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Contract will be 
binding on another party hereto without the written consent of the party sought to be bound; 
and, specifically but without limitation, moneys that may become due and moneys that are 
due may not be assigned without such consent (except to the extent that the effect of this 
restriction may be limited by law), and unless specifically stated to the contrary in any written 
consent to an assignment, no assignment will release or discharge the assignor from any 
duty or responsibility under the Contract Documents. 

10.03 Successors and Assigns 

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal 
representatives to the other party hereto, its partners, successors, assigns, and legal 
representatives in respect to all covenants, agreements, and obligations contained in the 
Contract Documents. 

10.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any 
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be 
valid and binding upon OWNER and CONTRACTOR, who agree that the Contract 
Documents shall be reformed to replace such stricken provision or part thereof with a valid 
and enforceable provision that comes as close as possible to expressing the intention of the 
stricken provision. 

10.05 Other Provisions 

A. None. 
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IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement 
(ContracVResolution Number 2425-2011) in triplicate. Two counterparts have been delivered to OWNER, 
and one counterpart delivered to CONTRACTOR. All portions of the Contract Documents have been 
signed or identified by OWNER and CONTRACTOR. 

This Agreement will be effective on ______ (which is the Effective Date of the Agreement). 

CONTRACTOR: 

BY: DUNIGAN BROS. INC. 

ATTEST: _________ _ 
VICTORIA GUERRERO, CLERK 

OWNER: 

CITY OF FORT WAYNE 

By:_-=~~~~~~~~= 
THOMAS C. HENRY, MAYOR 

BOARD OF PUBLIC WORKS 

BY: 
-~R~E~G~IN~A~A7.~K~O~S~T~O~FF=,~c~H~A~IR~------

BY: 
-~~~~~~~~~------

JOHN SUAREZ, MEMBER 

BY: 
-~K~U~M~A~R~M7.E~N~O~N~.~M~E~M=B~E=R--------
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STATE OF INDIANA) 
55:) 

COUNTY OF ALLEN) 

ACKNOWLEDGMENT (CONTRACTOR) 

BEFORE ME, a Notary Public, in and for said Co nt \] day of 6-chwc' , 
__ , personally appeare~~ w)thJn na!ed ':1. .Ukt who under penalty of 
perjury says that he is the ::l::::tf~r rj.!, t'\I ht. and as such duly 
authorized r\ execute the foregoing instrument and acknowledge he same as the voluntary act and 
deed of \JJ up 0 n:rb l'rh. . for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, hereunto subscribed my name, a ,ixed my offici I seal. 

KELSlE L. LITTLE otary Public 
" ~OTARY ~u~uc, Jackson County, Ml L_u./ 
rvry Comm.rsst?n Expires Aug. 26, 2014 ~ (s' t: ' L 1 -e 

Actmg m Jackson County .....___,~P~r)-,n+-te .... J..._.N._a_m_.e=of..&.N...:.o .... t•a-r;'---------

My Commission Expires: 

Resident~ C 19'o "-

STATE OF INDIANA) 
55:) 

COUNTY OF ALLEN ) 

County 
I 

ACKNOWLEDGMENT (OWNER) 

BEFORE ME, a Notary Public, in and for said County and State, this day of , __ , 
personally appeared the within named Thomas C. Henry, Regina A. Kostoff, John Suarez, Kumar Menon 
and Victoria Guerrero, by me personally known, who being by me duly sworn said that they are 
respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of the Board of 
Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on behalf of the 
City of Fort Wayne, Indiana, with full authority so to do and acknowledge said instrument to be in the 
voluntary act and deed of said City for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal. 

Notary Public 

Printed Name of Notary 
My Commission Expires: 

Resident of--------County 
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E.B.E. RIDER 

THIS AGREEMENT made and entered into by and between the CITY OF FORT WAYNE, 

hereinafter referred to as OWNER and Dunigan Bros, Inc., hereinafter referred to as 

CONTRACTOR, 

WITNESSETH: 

WHEREAS, the CONTRACTOR is the apparent low bidder on construction project 
commonly referred to as the Swift Interceptor Relief Sewer, which project was bid under 
Resolution Number 2425-2011; and 

WHEREAS, CONTRACTOR agrees that the goal for qualified Emerging Business 
Enterprises, hereinafter sometimes referred to as E.B.E.'s, as subcontractors on this specific 
project is ten percent ( 1 0%) of the Contract Price; and 

WHEREAS, OWNER has, pursuant to Executive Order 90-01 (as amended 5-8-06), 
adopted a goal of at least 1 0% of the Contract Price to Emerging Business Enterprises as 
defined under said Executive Order (as amended 5-8-06); and 

WHEREAS, said Executive Order (as amended 5-8-06) states: 

"Section 2, Paragraph C. Each contractor shall be required to make a 
good faith effort to subcontract 10% of the contract amount to Emerging 
Business Enterprises on each construction contract he/she is awarded. 
In the event a contractor is unable to subcontract 10% of the contract 
amount or secure services of an Emerging Business Enterprise, he/she 
will be required to submit a completed Request for Waiver form on 
which he/she will provide a written description of the efforts taken to 
comply with the participation goals." 

NOW, THEREFORE, in consideration of the foregoing and of the mutual agreements 
hereinafter contained, the sufficiency of which consideration is hereby acknowledged, the 
parties hereto agree as follows: 

1. Conditional Award • Subject to approval by the Common Council of the 
City of Fort Wayne as stipulated in the construction Contract to which 
this Rider is attached, OWNER awards the construction Contract to the 
CONTRACTOR. 

2. E.B.E. Retainage requirements - If the CONTRACTOR is in compliance 
with the provisions of the construction Contract to which this Rider is 
attached, the OWNER will make payments for such work performed and 
completed. However, in any such case, the OWNER will retain five 
percent (5%) of the total amount owing to insure compliance with this 
E.B.E. Rider. Upon final inspection and acceptance of the work, and 
determination by the Fort Wayne Board of Public Works that the 
CONTRACTOR has made a good faith effort to subcontract ten percent 
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(10%) of the Contract Price to emerging business enterprises, the 
CONTRACTOR will be paid in full. 

In the e,vent there is a determination that good faith compliance with this 
E.B.E. Rider has not occurred, appropriate reduction in the final payment 
pursuant to paragraph 6 of this E.B.E. Rider will be made. 

If the Contract Price is in excess of $100,000, the contract will be subject 
to the standard Board of Public Works escrow agreement. However, 
payments to the CONTRACTOR are not to exceed 95% of the total 
Contract Price until the OWNER has verified that the CONTRACTOR has 
made good faith efforts to attain the 10% E.B.E. goal stipulated in this 
E.B.E. Rider. Payment of the final 5% of the total Contract Price will be 
dependent upon good faith efforts to comply with this E.B.E. Rider, and 
subject to reduction in the event of non-compliance as provided in 
paragraph 6 of this E. B. E. Rider. 

3. Request for Waiver - If, at the time final payment application is made, 
CONTRACTOR has not attained the ten percent (1 0%) E. B. E. goal, 
CONTRACTOR shall file with the final payment application a "Request 
for Waiver." Said Request for Waiver shall contain a written description 
of the efforts taken by CONTRACTOR to attain the ten percent (10%) 
E.B.E. goal. 

4. Determination of Waiver Requests - The Contract Compliance 
Department of the City of Fort Wayne shall examine all Requests for 
Waiver to determine if CONTRACTOR'S efforts constitute good faith 
efforts to attain such goal and shall submit recommendations 
concerning said requests for Waiver for the final determination of the 
Board of Public Works of the City of Fort Wayne. 

5. Good Faith Per Se. - In any case, a CONTRACTOR shall be deemed to 
have made good faith efforts at compliance where E.B.E.'s have 
subcontracted for every sub-contract for which there are qualified 
E.B.E.'s available. 

6. Consequence of noncompliance - In the event the Board of Public Works 
approves a recommendation that CONTRACTOR failed to make good 
faith efforts at compliance, the Contract Price shall be reduced by the 
amount calculated as the difference between five percent (5%) and the 
percentage level met. Said amount shall be added to the City of Fort 
Wayne E.B.E. Bond Guarantee Fund and CONTRACTOR agrees to 
accept the reduced amount as full payment under the terms of his/her 
Contract. 

7. Waiver approved - In the event the Board of Public Works determines 
that a good faith effort to comply with this E.B.E. Rider has been made, 
the Contract Price shall not be reduced, and the balance owing to the 
CONTRACTOR shall be paid in full. 
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IN WITNESS WHEREOF, the parties have executed the E.B.E. Rider this. __ _:day of 

---------' 2011. 

CONTRACTOR 

Dunigan Bros, Inc. 

BOARD OF PUBLIC WORKS 

Regina A. Kostoff, Chair 

John Suarez, Member 

Kumar Menon, Member 

ATTEST: 

Victoria Guerrero, Clerk 

RE: Swift Interceptor Relief Sewer 
Resolution No. 2425-2011 
Work Order No. 75448 
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