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BILL NO. 5-12-12-21

SPECIAL ORDINANCE NO. S-
AN ORDINANCE approving PROJECT

COORDINATION CONTRACT FOR COVINGTON
ROAD TRAIL: LADUE LANE TO INTERSTATE
69 Dbetween INDIANA DEPARTMENT OF
TRANSPORTATION and the City of Fort Wayne,
Indiana, in connection with the Board of Public
VWorks.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the PROJECT COORDINATION
CONTRACT FOR COVINGTON ROAD TRAIL: LADUE LANE TO
INTERSTATE 69 by and between INDIANA DEPARTMENT OF
TRANSPORTATION and the City of Fort Wayne, Indiana, in connection with
the Board of Public Works, is hereby ratified, and affirmed and approved in all
respects, respectfﬁlly for:

All fabor, insurance, material, equipment, tools, power,
fransportation, miscellaneous equipment, efc., necessary for
Covington Road Trail: Ladue Lane to Interstate 69 -
entrance to Inverness Lakes Subdivision to the birdge over
1-69 (0.3 miles) will be let by INDOT on April 3, 2013. This
10-foot wide multiuse trail on the north side of Covington -
Road will connect the existing 2.7 mile Covington Road Trail
from Interstate 69 to Hadley Road:

involving a total cost of FOUR HUNDRED TWENTY THOUSAND AND 00/100
DOLLARS - ($420,000.00) - (INDOT - $387.000.00; CITY - $86,600.00). A
copy said Contract is on file with the Office of the City Clerk and made

available for public inspection, according to law.
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SECTION 2. That this Ordinance shall be in full force and effect
from and after its passage and any and all necessary approval by the Mayor.

| Council Member

APPROVED AS TO FORM AND LEGALITY

Carol Helton, City Attorney




Board Agenda Transmittal

To: Board of Public Works

From: Dawn Ritchie , Greenways , EXTENSION # 6002

Date: December 10, 2012
Enciosed are (2) original copies of the foflowing fo be placed on the BOPW Agenda for December 12, 2012,

1 Improvement Resolution Owner-Contractor Agreement/Contracts [_| Professional Service Agreement

[ Purchase Agreement [7] Amendment/Supplemental [[] Other Agreements
[ 1 Award [] Change Order [ ] Escrow Release
[_] Payment Approval {1 Special Street Permit [] Claims/\Write offs
[] Consent Decree [ 1 Acceptance [ jOther (Description)
Resolution/Work Order #12224 Contract #DES NO. 1005159

Project/BOPW ltem Name INDOT - LPA Project Coordination Contract for Construction

Project/BOPW ltem Description (to be included on agenda) Contract for Construction of the Covington Road
Trail between Ladue Lane and Interstate 69

Vendor/Contractor Name INDOT
Dollar Amount $387,000 Date for Coungil {if applicable} nfa
Additional Comments: Construction of this project is estimated at $420,000 with construction engineering

services estimated at $63,000. Federal CMAQ monies will fund 80 percent of construction and construction
engineering for a total of $387,000. This confract with INDOT sets aside those federal dollars for the

construction phase.

Upcn approval please return Original toDawn Ritchie Dept. Greenways

BOW Agenda Transmittal — Revised August 2012




Version 10-15-2012

INDIANA DEPARTMENT OF TRANSPORTATION -LOCAL PUBLIC AGENCY
PROJECT COORDINATION CONTRACT

EDS # A249-13-320423
Des. No. 1005159
CFDA #: 20.205

This Contract is made and entered into effective as of the date of the Indiana Attorney
General signature affixed to (his Contract, by and between the State of Indiana, acting by and
through the Indiana Department of Transportation, (hereinafter referred to as INDOT), and the
City of Fort Wayne, a local public agency in the State of Indiana (hereinafter referred (o as the
LPA), and collectively referred to as the PARTIES.

NOTICE TO PARTIES

Whenever any totice, statement or other communication is required under this Contract,
it shall be sent to the following address, uniess otherwise specifically advised.

A. Notice to INDOT, regarding contract provisions shall be sent {o:

Local Programs Division

Attention: LPA Manager

100 North Senate Avenue, Room N955
Indianapolis, Indiana 46204

B. Notices to INDOT regarding project management shall be semt o respective
Distriet Office:
Fort Wavne District Office
5333 Hatfield Road
Yort Wavyne, Indiana 46308

C. Notices to the LPA shall be sent to:
City of Fort Wayne
200 East Berry Street
Fort Wavne, Indiana 46862

RECITALS

WHEREAS, LPA has applied to INDOT, and INDOT has approved the LPA’s
application to receive federal funds for the Project described in Attachment A, and

WHEREAS, LPA agrees to pay its share of the Project cost as stated in Lhis Contract, and

WHEREAS, the PARTIES desire {o contract on certain project descrip'iien, scheduling,
and funding allocation, and '
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" WHEREAS, the PARTIES have determined the Project, is in the best interesis of the
citizens of the State of Indiana, and

WHEREAS, the PARTIES execute this Conlract pursuant to Indiana Code §§ 8-23-2-5,
8-23-2-6, 8§-23-4-7, 36-1-4-7, and 36-1-7-3, and Tilles 23 and 49 of the United States Code and

Titles 23 and 49 of the Code of Federal Regulations, and

WHEREAS, the LPA desires to expedite delivery of the Project, comply with all Federal
requurements and fiscally manage the Projeet, and

NOW THEREFORE, in consideration of the mutual covenants and promises herein
contained, the LPA and INDOT agree as follows:

The *Recitals™ and “Notice to Parties™ above are hereby made an integral part and
specifically incorporated info this Contract.

SECTION 1 PROJECT DESCRIPTION. INDOT and the LPA enter into this Contract
to complete the project described in Attachment A (the “Project™), herein attached to and made an

integral part of this Contract.

SECTIONII LPA RESPONSIBILITIES. The LPA will provide the information and
services, or shall cause the information and services to be provided, as set ouf in Atlachiment B
(LPA’s Rights and Duties), herein atfached to and made an integral part of this Contract. The LPA
will follow all applicable INDOT procedures, guidelines, manuals, standards, specitications and

direclives,

SECTIONIII INDOT RESPONSIBILITIES, INDOT will provide the mformation and
services as sef out in Altachment C (INDOT’s Rights and Duties), herein attached to and made an

integral part of this Contract.

SECTIONIV PROJECT FUNDS. INDOT will not share in the cost of the Project.
INDOT will disburse funds from time to time; however, INDOT will be reimbursed by the Federal
Highway Administration (FHWA) or the LPA. Payment will be made for the services performed
under this Contract in accordance with Astachment D (Project Funds), which is altached to and

made an mtegral part of this Contract.

SECTIONV TERM AND SCHEDULE.
A, If the LPA has the plans, special provisions, and cost estimate (list of pay items, quantities,

and unit prices) for the Project ready such that federa) funds can be obligated (INDOT obligates the
funds abowt 7 weeks before the date bids are opened for the construction contract.) between
October 1, 2011 and Septemaber 30, 2612, INDOT will make. the [ederal funds shown in section
[.B of Attachment D available for the Project, provided the Project is eligible.

B.  In the event that federal funds for the Project are not obligated duting the time listed in
section V.A, but the LPA has the plans, special provisions, and cost estimate for the Project ready
such that lederal funds can be obligated between October 1, 2012 and September 30, 2614,
INDOT will schedule the contract for letting, provided the federal funds shown in section LB of

Attachment D are available.
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C. Iy the event that federal funds for the Project are not obligated during the period listed in
seclion V.A or scction V.B, the LPA may (1) request INDOT s approval to transfer the federal
funds to another eligible project or (2) in cxtenuating circumstances, submit a writlen request to
INDOT at least 90 days before the last date listed in section V.B and request that the dates in
sections V.A and V.B be modified; otherwise, the federal funds allocated to the Praject will lapse.

D. If the Program shown on Atlachment A is Group, [ or Group II, Sections V.A, V.B, and
V.C do not apply.

SECTION V1 GENERAL PROYISIONS
A, Access fo Records. The LPA  shall maintain all books, documents, papers,

correspondence, accounting records and other evidence pertaining to the cost incurved under this
Contract, and shall make such materials available at their respective offices at all reasonable
times during the period of this Contract and for five (5) years from the date of final payment
under the terms of this Contract, for inspection or audil by INDOT and/or the Federal Highway
Admutistration ("FHWA™) or its authorized representative, and copies thereof shall be furnished
free of charge, il requested by INDOT, and/or FHWA. The LPA agrees that, upon request by
any agency participating in federally-assisted programs with whom the LPA has contracted or
seeks 10 contract, the LPA may release or make available to the agency any working papers from
an audit perfonmed by INDOT andfor FHWA of the LPA in comnection with this Contract,
mcluding any books, documents, papers, accounting records and other documentation which
support or form the basis for the audit conclusions and judgments.

B. Audit, The LPA acknowledges that it may be required to submtit to an audit of funds paid
through this Contract. Any such audit shall be conducted in accordance with 48 CFR part 31 and
audit gurdelines specified by the State and/or in accordance with audjt requirements specificd

cisewhere in this Conlracl.

C. Certification for Federal-Aid Contracts L.obbving Activities. The LPA cerlifies, by
signing and submitting this Contract, to the best of its knowledge and belief that the LPA Thas
complied with Section 1352, Title 31, U.S. Code, and specifically, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of ihe
undersigned, to any person for influencing or aftempting to influence an officer or
employee of any Federal agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the awarding of
any Federal Contract, the making of any Federal grant, the making of any Federal loan, the
entering inlo of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contrack, grant, loan, or cooperative agreement.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connet_:tion with this Federal coatract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard Form-LLL, (Disclosure
Form to Report Lobbying), in accordance with its instructions.
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3 The LPA also agrees by signing this Contract that it shali require that the language
of this certification be included in all lower tier subcontracts, which exceed $100,000, and
that all such sub recipients shall certify and disclose accordingly. Aay person who fails to
sign or file this required cortification shalf be subject 10 a civil penalty of not less than
$10,000 and not more than $100,000 for each failure.

Compliance with Laws,

1. The LPA shall camply with all applicable federal, state and local faws, rules,
regulations and ordinances, and all provisions required thereby to be included herein are
herehy incorporated by reference. The enactment or modification of any applicable state
or federaf statuie or the promulgation of rules or regulations there under, after execution
of this Contract shall be reviewed by INDOT and the LPA to determine whether the
provisions of this Conlract require formal modification.

2, The LPA acknowledges that federal requirements provide for the possible loss of
federal funding to one degree or another when the requirements of Public Law 91-646
and other applicable federal and state laws, rules and regulations are not complied with.

3. The LPA acknowledges paragraph 7 of the Federal Highway Program Manual,
Volume 7, Chapter I, Section 3, entitled “Withholding Federal Participation™ which is
herewith quoted in part as follows: "Where corvectable noncompliance with provisions
of law or FHWA requirements exist, federal funds may be withheld untit compliance s
obtained. Where compliance is not corrcetable, the FHWA may dony participation in

parcel or project costs in part or in total.”

4. The LPA and its apenls shall abide by all ethical requirements that apply to
persons who have a business relationship with the State, as set forth in Indiana Code § 4-
2-6, et seq., Indiana Code § 4-2-7, ef seq., the regulations promulgated there ander, and
Exceutive Order 05-12, dated January 12, 2005, If the LPA is not famibiar with these
ethical requircments, the LPA should refer any questions to the Indiana State Ethics
Conmmission, or visit the Indiana Slate FEthics Commission  website  at
c<hilp:fwww.ingov/ethics/=>>,  Ifthe LPA or its agents violate any applicable ethical
standards, INDOT may, in its sole discretion, terminate this Contract immediately upon
notice to the LPA, In addition, the LPA may be subject to penalties under Indiana Code
§8§ 4-2-6,4-2-7, 35-44-1-3 and under any other applicable State or [ederal laws.

5. The LPA represents and warrants that the LPA and its subcontractors, il any, shall
chiain and maintain all required permits, licenses, registrations and approvals, as well as
comply with ail health, safety, and envirommental statutes, rutes, or regulations in the
performance of work activities onder this agreement.  Failure (o do so may be deemed a
material breach of this Contract and grounds for termination and denial of further work

with the State.

6. As required by 1.C. 5-22-3-7: (1) the LPA and any officials of the LPA certiiy

that {A) the LPA, exceprt for de minimis and nonsystematic violations, has not violated

the terms of (i) LC, 24-4.7 [Telephone Solicitation Of Consumers], (ii) 1.C. 24-5-12

[Telephone Solicitations] , or (iii} LC.24-5-14 "[Repulation of Automatic Dialing

Machines] in the previous three hundred sixty-five (365) days, even if LC. 24-4.7 is

preempted by Federal law; and (B) the LPA will not violate the terms of LC. 24-4.7 for
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the duration of the Contract, even if LC. 24-4.7 is preempted by Federal law. (2} The
LPA and any officials of the LPA certify that an affiliate or official of the LPA and any
agent acting on behalf of the LPA or on behalf of an affiliale or official of the LPA: (A)
except for de minimis and nonsysiematic violations, has not viotated the terms of 1.C. 24-
4.7 in the previous three hundred sixty-live {(365) days, even if L.C. 24-4.7 is preempted
by Federal faw; and (B} will not violate the terms of 1.C. 24-4.7 for the duration of the
Confract, even if L.C. 24-4.7 is preempted by Federal law.

Disadvanfaged Business Enterprise Program. Notice is hereby given to the LPA ora
LPA Contracior thai failure to camry oul the requirements sel forth in 49 CFR Sec.
20.13{b} shall constitute a breach of thiy Contract and, after notification, may result in
termination of this Contract or such remedy as INDOT deems appropriate,

The referenced section requires the following policy and disadvantaged business
enterprise ("DBE") assurance to be included 10 all subsequent contracts between the LPA
and any conlractors, vendors or suppliers:

The LPA shall not diserinuinate on the basis of race, color, national origin, or sex
m the performance of this Contact. The LPA shall camy out applicable
requirements of 49 CFR Part 26 in the award and admintstration of DOT-assisted
contracts, Failure by the TPA to cairy out these requircmenis ts a material breach
of this Contract, which may result in the termination of this Contract or such other
remedy, as INDOT, as the recipient, deems appropriate.

As part of the LPA’s equal opportunity affirmative action program, it js required that the
LPA shall take positive aflirmative actions and put forth good faith ctforts to solicit
proposals or bids from and to utilize disadvantaged business enterprise confractors,

vendors or suppliers.

Disputes.

L Should any disputes arise with respect to this Coniract, the LPA and INDOT
agree to act immediately to resolve such disputes. Time 1§ of the essence in the

resolution of disputes.

2. The LPA agrees that, the existence of a dispute notwithstanding, it shall continue
without delay to carry out all of its respensibilities under this Contract that are not
affected by the dispute. Should the LPA fail to continue to perform its respoustbilities
regarding all non-disputed work, without delay, any additional costs incurred by INDOT
or (he LPA as a resull of such failure 1o proceed shall be borne by the LPA.,

3. If a party to the contract is not salislied with the progress toward resclving a
dispute, the party must notify in writing the other party of this dissatisfaction. Upon
wiilten notice, the parties have ten (10) working days, unless the parties mutually agree to
extend this period, following the notification to resolve the dispute. If the dispute is not
resoived within ten (10} working days, a dissatisfied party will submit the dispute in
writing according to the following procedure: '

4. The parties agree to resolve such matters through submission of this dispuie to the
Conumissioner of INDOT. The Commissioner shall reduce 2 decision to writing and mail

Page Sof 11




Version 10-15-2002

or otherwise furnish a copy thereofl lo (he LPA within ten {10) working days after
presenlation of such dispute for action. The presentation may include a period of
negotiations, clarifications, and nediation sessions and will nol erminate undll the
Commissioner or one of the parties concludes that the presentation period is over. The
Commissionet’s decision shall be {final and conclusive unless cither party mails or
otherwise furnishes to the Commissioner, within ten {10) working days after receipt of
the Comymissioner’s decision, a writlen appeal. Within ten (10) working days of receipt
by the Commissioner of a writlen request for appeal, the decision may-be reconsidered.
ITa parly is not satisfied with the Commissioner’s ultimate decision, the dissatisfied party
may submit the dispute to an hudiana courl of competent jurisdiction.

5. INDOT may withhold payments on disputed items pending resolution of the
dispute. The unintentional nonpayment by INDOT to the LPA of one or more invoices
not in dispute in accordance with the terms of this Confract will not be cause for LPA to
terminate this Contract, and the LPA may bring suil 1o collect these amounts without
following the disputes procedure contained herein.

Drug-Free Workplace Certification. The LPA herveby covenants and agrees to make a
good faith efforl 1o provide and maintain a drug-free workplace, and that it shall give
written notice to the INDOT and the TDOA within ten (10) days alter receiving actual
notice that an emplovee of the LPA in the State of Indiana has been convicted of a criminal
drug violation occurring in the LPA's workplace. False certification or violation of the
certification may result in sanctions including, but net limited te, suspension of Contract
payments, lermination of the Contract and/or debarment of contracting opporlunities with

the State of Indiana lor up to three {3} years.

In addition to the provisions of the above paragraphs, if the total Contract amount set
forth i this Conlract s in excess of $25,000, LPA hereby further agrees that this
Contract is expressly subject to the terms, conditions and representations of the following

certificalion:

This certification is required by Executive Order No. 90-3, April 12, 1990, issued
by the Govemor of Indiana. Pursuant to its delegated authority, the IDOA is
requiring the inclusion of this certification in afl contracts with and grants from
the State of Indiana in excess of $25,000. No award of a contract shall be made,
and no contract, purchase order or agreement, the total amount of which exceeds
$25,000, shall be valid, unless and until this certification has been fully executed
by ithe LPA and made a part of the contract or agreement as part of (he confract

documents.
The LPA certifies and agrees it shall provide a drug-free workplace by:

1. Publishing and providing to all of its employees a Statement nolifying their
cmployees the untawiul manufacture, distribution, dispensing, possession or use of a
controlled substance is prohibited in the LPA’s workplace and specifying the actions that
will be taken agamst employees for violations of such.prohibition; and

2 Establishing a drug-free awarcness program to inform their employees of (1} the

dangers of drug abuse in the workplace; (2) the LPA’s policy of maintaining a drug-lree
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workplace; (3) any available drug counseling, rehabilitation, and employee assistance
programs; and (4) the penalties which may be imposed upon an employee for drug abuse
violations occurring in the workplace.

3. Notifying all employees in the Statement required by subparagraph (1) above as a
condition of continued employment the employec shall (1) abide by the terms of the
Statement; and (2) notify the LPA of any criminal drug statule conviction for a violation
occurring in the workplace no later than five (5) days after such conviction;

4, Notitying in writing the State within ten {10) days atter receiving notice from an
employee under subdivision {3)(2) above, or otherwise receiving actual notice of such
conviction;

5. Within thirty (30) days after receiving notice under subdivision (3}2) above of a
convichion, imposing the following sanctions or remedial nreasures on any employee who
is convicted of drug abusc violations occurring in the workplace: (1) take appropriaie
personnel action against the employee, up to and including termination; or {2} require
such employee lo satisfactorily participate in a drug abuse assistance or rehabilitation
program  approved for such pwposes by a Federal, State or Local health, law

enforcement, or other appropriate agency; and

6. Making a good faith effort o maintain a drug-free workplace through (he
implementation of subparagraphs (1) through (5} above.

Force Majeure. In the event either party 1s unable to perform any of its obligations under
this Contract or to enjoy any of  its benefits because of natural disaster or decrees of

governmental bodies not the fault of the affected party (hereinafter referved to as a Foree
Majeure Evenl), the party who has been so affected shall immediately give notice to the
other party and shall do everything possible to resume performance. Upon receipt of such
nolice, all obligations under this Contract shall be immediately suspended. 1l the period of
nonperformanee cxeeeds thirty (30) days from the receipt of notice of the Force Majeure
Ewvent, the party whose ability to perfonm has not been so affected may, by giving written
notice, terminate this Coniract.

Funding Cancellation Clause. When the Director of the State Budget Agency makes a
written determination that fimds are not appropriated or otherwise available lo support
continuation of the performance of this Contract, this Coatract shall be canceled. A
determination by the Director of the State Budget Agency that fuuds are not appropriated
or otherwisc available to support continuation of performance shall be final and

conclusive,

Governing Laws. This Contract shall be construed in accordance with and governed by
the [aws of the State of Indiana and suit, if any, must be brought in the State of Indiana.

Indempification. The LPA agrees Lo indemnify, defend, exculpate, and hold harmiess the
State of [ndiana, INDOT, and their officials and employees from any fiability due (o loss,
damage, injuries, or other causalities of whatever kind, or by whosoever caused, to the
person ot propeity of anyone on or off the Project arising out of, or resulting from the work
covered by this CONTRACT or the work connected therewith, or from the installation,

Page 7Tof 11




Version 1{-15-2012

existence, use, mainicnance, condition, repairs, alteration or removal of any equipment or
material, to the extent of negligence of the LPA, including any claims arising out the
Worker's Compensation Acl or any other law, ordinance, order or decree. The LPA agrees
to pay all reasonable expenses and attorney's fees inculred by or imposed on the State and
INDOT in connection herewith in the event that the LPA shall default under the provigions
of this Section. INDOT shall not provide such indemnification to the LPA.

Merger & Madification. This Contract constitufes the entire agreemenl belween the
parties. Mo understandings, agreements, or representations, oral or written, not specified
within this Contract will be valid provisions of this Contract. This Confract may not be
modified, supplemented or amended, in apy manner, excepl by written agreement signed

by all necessary parties.

Non-BDiscrimination.

I. Pursuant (o 1.C. 22-9-1-10 and the Civil Rights Act of 1964, the LPA, shall not
diseriminate against any employee or applicant for employment, to be employed in the
performance of worle under this Conlract, with respect to hire, tenure, terms, conditions or
privileges of employment or any matter directly or mdirectly related to employment,
because of race, color, religton, sex, disability, national origin, ancestry or status as a
veteran. Breach of this covenant may be regarded as a matorial breach of this Contract.
Acceplance of this Contract also signifies compliance with applicable Federal laws,
regulations, and executive orders prohibiting discrimination i the provision of services
based on race, color, nalional origin, age, sex, disability or slatus as a veteran,

2. The LPA understands that INDOT is a recipient ot Federal Funds. Pursuant to that
understanding, the LPA, agrees that if the LPA employs [ilty (50) or more employees and
docs at least $30,000 worth of business with the Stale and is not cxempt, the LPA will
comply with the allirmalive action reporting requirements of 4] CFR 60-1.7. The LPA
shall comply with Section 202 of exceutive order 11246, as amended, 41 CFR 60-250, and
41 CFR 60-741, as amended, which are incorporated heremn by specific reference. Breach
of this covenant may be regarded as a material breach of Confract.

3. During the performance of this Contract, the LPA, for itsclf, its assignees and
successors in interest (hereinafler referred to as the “LPA™) agrees (o the
following assurances under Title V1 of the Civil Rights Act of 1964

a. Compliance with Repulations: The LPA shall comply with the regulations
relative fo nondiscrimination in Federally-assisted programs of the Department of
Transportation, Title 49 CFR Part 21, as they may be amended from time to time
{(heremnalter referred to as the Regulations), which are herein incorparated by
reference and made a part of this Contracl.

b. Nondiscrimination: The LPA, with regard to the work performed by I during
the Contract, shall not discriminate on the grounds of race, color, sex, national
origin, religion, disabilily, ancesiry, or sfatus as a veteran in the selection and
retention of subcontractors, inchuding procurements of materials and leases of
cquipment. The LPA shall not participate cither directly or indircctly in the
discrimination  prohibited by section 21,5 of the Regulation, including
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employment practices when the Contract covers a program set forth in Appendix
B of the Regulations.

c. Solicilations_for Subcontracks, Including Procurements of Materials and
Equipment: In all solicitations either by competitive bidding or negotiation made
by the LPA for work to be performed under a subcontracl, including
procurements of materials or leases of equipment, each potential subcontractor or
supplicr shall be notified by the LPA of the LPA’s obligations under this
Contracl, and the Regulations relative to nondiscrimination on the grounds of
race, color, sex, national origin, rchigion, disability, ancestry, ov staius as a

veteras,

d. Information and Reports: The LPA shall provide all information and reports
required by the Regulations, or directives issued pursuant thereto, and shall permit
access to i#s books, records, accounts, other sources of information, apd its
facilitics as may be determined by the Indiana Department of Transportation and
Federal Highway Administration to be perlinent fo ascertain compliance with
such Reguiations, orders and instructions. Where any infonmation required of an
LPA is in the exclusive possession of apother who fails or refuses fumish this
mformation, the LPA shail so certify o the Indiana Department of Transportation
or the Federal Highway Administration as appropriate, and shall set forth what
cfforts it has madc to oblain the information.

e. Sangtions for Noncompliancs; In the event of the LPA’s noncompliance with
the nondiscrimination provisions of this Contract, the Indiana Department of
Transportation shall tmpose such contrac! sanctions as it or the Federal Highway
Administration may determine (o be appropriate, including, but not limited to: (a)
withholding payments to the LPA under the Contract until the LPA complies,
and/or (b) cancellation, termination or suspension of the Contract, in whole or in

patt.

t. Incorporation of Provisions: The LPA shall include the provisions of
paragraphs a through f in every subcontract, including procurements of materials
and leases of eguipment, unless exempt by the Regulations, or directives issued

pursuant thereto.

The LPA shall take such action with respect to any subconiract or procurement as the
Indiana Department of Transportation or the Federal Highway Administration may
direct as a means of enforcing such provisions including sanctions for non-
compliance, provided, however, that in the event the LPA becomes involved in, or is
threatened with, litigation with a subcontractor or supplier as a rosull of such
direction, the LPA may request the Indiana Department of Transportation Lo enter
into such litigation {o protect the interests of the lodiana Department of
Transportation, and, in addition, the LPA may request the United States of America to
enter inte such litigation to protect the interests of the United States of America.

N. Payment. All payments made by INDOT, il any, shall be made in arrears in
conformance with State fiscal policies and procedurcs and, as required by LC. 4-13-2-
14.8, by electronic funds transfer to the financial institution desipnated by the LPA in

Page ol 11




r.

Version 10-15-2012

“writing uniess a specific waiver has been obtained {rom the Indiana Auditor of State. No

payments will be made in advance of receipt of the goods or services that are the subject
of this Contract except ag petmitted by 1.C. 4-13-2-20.

Penaltics, Interest and Attorney's Fees. INDOT will in good faith perform ifs required
obligations hercunder, and does not agree (o pay any penalties, liquidated damages,
interest, or attoiney's fees, except as required by Indianag law in par, LC. 5-17-5, 1.C. 34-
54-8, and 1.C. 34-13-1.

Pollution Control Reguirements. I this Contract is for $100,000 or more, the LPA:

i Stipulates any facility to be utilized in performance under oy to benefil from this
Conlract is not lisled on the Environmental Protection Agency (EPA) List of Violating
Facilities issued pursuant to the requirements of the Clean Air Act, as amended, and the
Federal Water Pollution Control Act, as amended;

2. Agrees to comply with all of the requirements of the Clean Air Act (including
section 114} and the Federal Water Pellution Control Act (including section 308) and all
regulations and guidelines 1ssued there under; and

3 Stipulates, as a condition of federal aid pursvant to this Contract, it shall notify
INDOT and the FHWA of the receipt of any advice indicating that a facility to be utilized
in performance under or to benefit from this Contract is under consideration to be listed on
the EPA List of Violating Fucilities.

Severability. The invalidity of any section, subsection, clause or provision of the Contract
shall not affect the validity of the remaining sections, subsections, clauses or provisions of
the Conlract.

Status of Claims. The LPA shall be responsible for keeping INDOT currently advised as
to the status of any claims made for damages against the LPA resulting from services
performed under this Contracl. The LPA shall send notice of ¢laims related to work under

this Confract to: 3

Chief Counsel

Indiana Department of Transportation
160 North Senate Avenue, Room N758
Indianapolis, IN 46204-2249
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Non-Collusion _
The undersigned attests, subject to the penalties for perjury, that he/she is the LPA, or that he/she is the

properly authorized representative, agent, member ov officer of the LPA, that he/she has not, not has any
other member, émployee, representative, agent or officer of the LPA, directly or indirectly, to the best of
his/ her knowledge, entered into or offered Lo enter into any combination, collusion or agreement to
réceive or-pay, and that he/she has not received or paid, any sum of money or other consideration for the
execution of this Contract other than that which appears upon the face of this Contract.

In Witness Whercof, LPA and the State of Indiana have, through duly authorized representatives,
entered into this Contract. The parties having read and understand the forgoing terms of this Contract do
by their respective signatures dated below hereby agree to the terins thereof.

LPA  City of Fort Wayne STATE OF INDIANA
Department of Transporiation

Recommended for approval by:

Signature and Date
Thopaay C, Henry,

Robert D CuIcs‘,.Direct{)r

.S;g;];llll'e and Date
Conlract Administration Division

Robert P. Kennedy, Chair, Board of Public
-

Date:

Signature and Date

Mike Avila, M’embiyof Public Works Executed by:

Si iaure and Date Troy A. Woodruff, Chief of Stall
Kunar Menon, Member, Board of Public
Works Date:

PR ;’"\_\ . .
V /QCLZO'&_’.Q ) &(éf_{:_fﬂ;(({fj / .Z/l ;Zd/flﬁ, Department of Administration
Signature and Datc /
Vicloria Edwards, Clerk, Board of Pubiic Works

Robert D, Wynkoop, Commissioner

Attest
Date:

Patricia A. Roller, Controller . - State Budget Agency

Adam M. Horsl, Diréctor '

Date:

Approved as to Form and Legality:

___(FOR)
Gregory F. Zoeller, Attormey General of Indiana

Date:

This instrument prepared by: Elten Hite
* Dale; November 28, 2012
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ATTACHMENT A

PROJECT DESCRIPTION

Des. No.: 1005159

Program: Group 1

Type of Project: Bike/Pedestrian Facilities

Location; Covington Rd Trail: Ladue Lane fo 1-69 Bridge

A peneral description of the Project is as follows:

A project for bike/pedesirian facilities on Covington Road Trail from Ladue Lane o
the I-69 bridue, in the City of Fort Wayne, Allen County, Indiana,

Attachment A, Page 1 of |
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ATTACHMENT B
LPA’S RIGHTS AND DUTIES

In addition to any other rights and duties required by Indiana or federal law, regulations,

rules, policies or procedures, or described elsewhere in this Contract, the following are the
LPA s rights and dutics under this Contract for the Project. :

1.

I

The LPA has requested and intends 1o usc federal funds to partially pay for the Projectl.
The LPA asserts that the LPA has completed or will complete the Project in accordance
with INDOT’s Design Manual (Sec
hitpHwww ingovidotdivicontracls/standards/dmlunil.y and  all pertinent state  and
federal laws, regulations, policies and guidance. The LPA or its consultant shall preparc
the eavironmental documeni(s) for the Project in accordance with INDOT's
Environmental Manual (See hitp/Awww, in.pov/indot/7287 htm.). Land acquisition for
the Praoject by the LPA or its cansultant shall be in accordance with INDOT’s Real Estate
Manuals (See hitp: A wwwein gov/indot3318.btm. ).

The LPA acknowledges that in order for the cost of consultant services to be eligible for
federal funds or federal credits, the consultn selection must be in accordance with
INDOT's consultant selection procedure or INDOT's Alternative Architectural and
Engmeering Firm  Seleciion  Process  for Lacal  Public  Apgencies  (See

ve%20INDOTY20LPA%20Consultant %205 electiona204-30-07.pdf )

REQUIREMENTS FOR ADDITTONAL CONTRACTS

A, il the LPA wishes (o contract with a consullant, contractor or other agent to
complete work on the Project, LPA may:

1. use the “LPA-CONSULTANT Agreement”, which is found at
htipefiwvew In.goviindot/diviprojects/LP A Section/
and is incorporated by reference; or

2. usea form of agreement that has been reviewed and approved by INDOT.

The LPA agrees to provide all relevant documents mcluding, but not limited to,
all plans, specifications and special provisions, to INDOT for review and approval, and
such approval will not be unreasonably withheld. If INDOT does not approve an LPA
submittal, the LPA shall cause ihe submittal to be modified in order to secure INDOT s
approval. The LPA understands thal if it fails to provide a subntittal, submits it late, or
the submittal is not approvable, the schedule, cost, and lederal funds for the Project may

be jeopardized.

The LPA agrees to complete all right-of~way acquisition, utility coordination and acquire
the necessary permit(s) and submit documentation of such to INDOT, The utility
coordination shall be in accordance with 105 IAC 13,

Atlachment B, Page | of 4
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Al leas( sixtly (60) calendar days prior to INDOT s scheduled construction letting {or the
project. the LPA will submit to INDOT documentation of the LPA’s fiscal body's
resolution or ather official action #irevocably committing the LPA to fund the LPA's cost

ot the Project as described in Attachment D.

If the LPA has failed to meet any of the requirements of sections 1, 2, 4, 5, or 6 above,
INDOT will not let the construction project.  If INDOT, and FHWA where necessary,
approve LPA’s submittals, INDOT shall schedule the Project for -letting at the next

reasonable date.

The LPA shall pay the cost as described in Attachment D within thirty (30) calendar days
ot INDOT s award of the construction contract.

The LPA understands time is of the essence regarding the Project timeline and payment
of costs by the LPA. Delays in payment may caose substantial time delays and/or
increased costy for the Project. If the LPA has not paid the full amounl of the amount
billed by INDOT, in accordance with Attachment D, within sixty (60} calendar days past
the due date, INDOT shall be authorized to cancel all contracis relating to this contract
including the contracts histed m 1LA.T of Attachment D and/or proceed in accordance
wille LC. 8-14-1-9 (o compel the Aunditor of the State of Indizna (0 make a mandatory
transfer of funds from the LPA’s allocation of the Motor Vehicle Highway Account (o

INDOT s account.

The LPA shall also be responsible for all costs associated with additional provisions
andfor expenses in excess of the federal funds allocated to the project.  The LPA, in
conjunction with FHWA (if applicable) and INDOT, shall review and approve all change
orders, and such approvals shall not be unreasonably withheld.

The LPA shall provide competent and adequate sogineering, testing, and inspection
service to ensure the performance of the work is in accordance with the construction
conlracl, plans and specifications and any special provisions or approved change orders.
I, in INDOT's opinion, the services enumerated in this section are desined to be
incompetent or inadequaie or are otherwise nsufficient or if a dispute arises, INDOT
shall, 1 18 sole digseretion, have the right to supplement the services or replace the
engineers or inspectors providing these services at the sole expense of the LPA.

A, If project inspection will be provided by LPA employees:
The personnel mst be employees of the LPA. Temporary employment or
refainage-based payments are not penmissible.  INDOT must pre-approve, in
writing, the LPA's personnel. Only costs incurred after INDOT's written notice
to proceed to the LPA shall be eligible for federal-aid participation. All claims
for federal-aid shall be submilted to the District oflice, referenced on page 1, for

paymenl.

or
B. If project inspection will be provided by the LPA’s consultant:
INDOT must approve, in writing, the consultant personnel prior to their

assigmment to the project. The LPA shall execute a contract with a consultant

Attaclment B, Page 2 of 4
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setting forth the scope of work and fees. The LPA shall submit this contract to
INDOT prior to INDOT s construction letting for the Project. Only costs incurred
after INDOT s written notice to proceed 10 the LPA and the LPA’s written notice
to proceed to the consultant shall be eligible for federal aid participation. All -
claims for federal-aid shall be submitied to the District office, referenced on page

1, for payment,

The LPA shall submit reports to INDOT regarding the project’s progress and the
performance of work per INDOT standard reporiing methods.

The LPA hereby agrees that all utilities which cross or otherwise cceupy the right-of-way
of said Project shall be regulated on a continving basis by the LPA in accordance with
INDOTs Lhtitity Accommodation Policy {See
http:fwww. ingov/indot/files/UtilityProAccPolicy.pdfl). The LPA shall execute writlen
use and occupancy contracts as defined m this Policy.

If FHWA or INDOT invokes sanctions per Section VI.D.2, or otherwise denies or
withholds federal funds (hereinafter called a citation or cited funds} for any reason and
for all or any part of the Project, the LPA agrees as follows:

a. In the case of cotrectable noncompliance, e LPA shall make the corrections, to
the satisfaction of FHWA and INDOT, in a reasonable amount of tme. 1f the
LPA fails to do so, paragraph {4.b and/or 14.c below, as applicabie, shall apply.

b. In case a citation {or noncompliance is not correctable or il correctable and the
LPA does not make any corrections, or if carrectable and the LPA makes
corrections that arc nof aceeptable to FHWA and INDQOT, or for whatever reason
the FHWA cifation continues in force beyond a reascnable amount of time, this
paragraph shall apply and adjustments shall be made as follows:

1. The LPA shall reimburse INDOT the total amount of all right-of-way costs
that are subject to FHWA citation that have been paid by INDOT to the LPA,

2. If no right-of-way costs have as yet been paid by INDOT to the LPA or to
others, INDOT will not pay any right-of-way claim or billing that is subject to
FHWA citation.

3. The LPA agrees that it is not entitled to bill INDOT or to be reimbursed for
any of its right-of~way liabilities or costs that are subject lo any FHWA
citation in force.

¢c. IfFHWA issues a citation denying or withholding all or any part of construction
costs due 1o LPA noncompliance with right-of-way requirements, and

construction work was or is in progress, the following shall appiy:

1. INDOT may elect to terminaie, suspend, or continue construction work in
aceord wilh the provisions of the construction contract.
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INDOT may clect 1o pay its obligations under the provisions of the
construction contract.

In the case of correctable noncompliance, the LPA shall make the comrections
in a reasonable amount of time to the satisfaction of FHIWA and INDOT.

In case the noncompliance is not correctable, or if correctable and the LPA
does nol make any corrections, or if comeclable and the LPA makes
corrections that are not acceptable to FHWA or INDOT, or for whatever
reason the FHWA citation continues in force beyond a reasonable amount of
time, and construction work has been terminated or. suspended, the LPA
agrees to reimburse INDOT the full amount it paid for said construction work,
less the amount of federal funds allowed by FHWA.

In agy case, the LPA shall reimburse INDOT the total cost of the Project, not
eligible for federal participation.

If for any reason, INDOT is required to repay to FHWA the sum or sums of

federal funds paid to the LPA or any other entity through INDOT under the terms
of this Contract, then the LPA shall repay to INDOT such som or sums within

forty-five (45) days after receipt of a billing (rom INDOT. Payment for any and
all costs incurred by the LPA which arc not eligible for federa! funding shall be
the sole obligation of the LPA.
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ATTACHMENT C

INDOT'S RIGHTS AND DUTIES

In addition to any other rights and duties required by Indiana or federal law or regulations

or deseribed elsewhere in this Contract. the follewing are INDOT s rights and duties under the

Contrack:

10.

INDOT shall have full authority and access Lo inspect amd approve all plans,
specificalions and special provisions for the Project regardless of when those plans,
specifications, special provisions or other such Project documents were created.

INDOT shall complete all railroad coordination for the Project on behalf of the LPA.

After the LPA has submitied and INDOT has accepted and/or approved all pre-letting
documents, INDOT will prepare the Engineer's Estimate for construction of the Project.

It the LPA owes INDOT money which is more than 60 days past due, INDOT will not
apen the eonstruction bids for the Project.

Not later than sixty {60} calendar days after receipt by INDOQT of a certified copy of a
resolution from the LPA's fiscal body authorizing the LPA Lo make payment to INDOT
according fo the terms of Attachment D, and fulfillment of alf other pre-letting
obligations of this contract, INDOT shall, in accordance with applicable faws and rules
(including 1.C. 8-23-9, LC. 8-23-10, and 105 LA.C. 11}, conduct a scheduled letting,

Subject to the LPA’s written approval, INDOT shall award the construction contract for
the Project according (o apphicable laws and rules.

Not later than seven (7) calendar days after INDOT awards the construction contract
described above, INDOT shall invoice the LPA for the LPA’s share of the construction

cost.

1 INDOT has reeeived the LPA’s share of the Project construction cost and il the lowest
qualiied bidder has not otherwise been disqualilied, INDOT shall issue nolice 1o proceed
for the Project to the contractor within fourleen (14) calendar days of its receipt of the

LPA share of the consiruction cost,

INDOT shall have the right and opportuaity to inspect any construction under this
Contract to determine whether the conslruction i1s in confommance wilh the plans and

specifications for the Project.

In the event the engineering, testing, and inspection services provided by the LPA, in the
opinion of INDOT, are deemed o be incompetent or inadequale or are otherwise
insufficient or a dispute arises, INDOT shall, m ifs sole discretion, have the right fo
supplement the engincering, testing, and inspection {orce or to replace engineers or
inspectors employed in such work at the expense of the LPA. INDOT's engincers shall
conirol the work the same as on other federal aid construction contracts.
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I1. After he final Project audit is approved by INDOT, the LPA shali, within forty-five (45}
days after recejpt of INDOT's bill, make final payment to INDOT pursuant 1o
Atlachment D or INDQT shall, within forty-live (43) days after approval of the audit,
refund any Preject overpayment to the LPA.
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ATTACHMENT D

PROJECT FUNDS

1. Project Costs,

A, II'the Program shown on Atlachiment A is Group 1 or Group 11, this contract is just

for the onc {1) phase checked below:

_ Preliminary engincering or
. Right-ofway or
A Constraction;

otherwise this contract covers all phases.

. (1) II the Program shown on Attachment A is Group I, Group IV, or Local

Bridge, the LPA will nof receive federal funds as the work is completed during
the preliminary engineering and right-of~way phascs; instead the LPA will accrue
federal credits equal to 80% ol eligible costs but not to exceed 10% of the final
cost of the construction phase {(coustruction and construction inspection) of the
Project, provided the LPA complies with all federal and state laws, regulations
and rles regarding such services, including consulant selection(s) and
procwrement of right-of-way. Federal funds, made available o the LPA by
INDOT, will be used to pay 80% of the cligible Project construction cost,
Accrued federal credits may be used to pay up 0 10% of the final cost of the
construction phase {construction and construction inspection) of the Project. The
maximum amount of federal funds, including federal credits, allocaled to the

Projeceis §

OR

(2) I the Program shown on Attachment A is receiving federal funds for all
phases, {ederal fupds made available lo the LPA by INDOT, will be used to pay
80% of the eligible Project costs, The maximum amount of federal funds
allocated 1o the

Praject is $ 387.000.00.

OR

{3} If the Program shown on Allachment A is Transportalion Enhancemenl (with
federal credils), the LPA will nol receive federal funds as the work is
completed during the preluninary engineering amd right-of-way phases;
instead the LPA will accrue federal credits equal 1o 80% of eligible costs but
not to exceed 20% of the inal cost of the construction phase (construction and
construction Inspection) of the Project, provided the LPA complies with all
federal and state laws, regulations, and rules regarding such services,
including consultant selection(s) and procurement of right-of-way. Federal
funds, made available lo the LPA by INDOT, will be used to pay 80% of the
eligible Project construction cost.  Acerued federal credits may be used to pay
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up fo 20% of the final cost of the construction phuse (construction and
construction inspection) of the Project. The maximum amount of federal
funds, including federal credits, alfocated to the Project is § -

OR

-(4) If the Program shown on Aftachment A is Safety, Sale Routes to Schools,
Forest Highway, National Historic Covered Bridge, Trassportation Community
System Preservation, oy Demonstration, federal funds, made available to the LPA
by INDOT, will be used to pay % of the eligible Project costs. The
maximum amount of federal funds allocated to the Project is$__

The LPA understands and agrees that federal reimbursement for construction
inspection and testing construction materials is limited 1o

0

(1) 17% of the final construction cost if the final constiuction cost is less
than or equal to $500,000; or

(2) 15% of the final construction cost if the {inal construction cost 1s
greater than $500,000.

. The remainder of the Project cost shall be bome by the LPA. For the avoidance
of doubt, INDOT shall not pay for any costs relating to the Project unless the
pagiies have agreed in a document {which specifically references section LD of
Attachment D of this contract) signed by an authorized representative of INDOT,
the Indiana Department of Administration, State Budget Agency, and the
Attorney General of Indiana.

E. Costs will be eligible for FHWA participation provided thal the cosls:

(1} Are for work performed for activilies eligible under the section of title
23, U.8.C,, applicable to the class of funds used (or the activities;

(2} Are verifiable from INDOs or the LPAs records;

{3} Are necessary and reasonable for proper and efficient accomplishment
of project objectives and mect the other criteria for allowable costs
in the appticable cost principles cited in 49 CFR section 18.22;

(4) Are included in the approved budgel, or amendment thereto; and

(5) Were not incurred priar (o FTHWA authorization.

iI. Billings.

A. Billing:
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1. When INDOT awards and enters into a contract {i.e., construction, utility,
and/or railroad) on behall of the LPA, INDOT will invoice the LPA [lor its
share of the costs. The LPA shall pay the invoice within thirty (30)
calendar days from date of INDOT s billing.

2. The LPA understands time is of the essence regarding the Project timeline
and costs and delays in payment may cavse substantial time delays and/or

increased costs for the Project.

3. H the LI’A has not paid the full amount duc withip sixty (60} calendar
days past the due date, INDOT shall be authorized to cancel all contracts
relating to this Contract, including the contracts listed in ILA.1 of
Attachment I and/or proceed in accordance with 1.C. 8-14-1-9 1o compel
the Auditor of the State of Indiana to make a mandatory transfer of funds
from the LPA’s allocation of the Motor Vehicle Highway Accoun to
INDOT's account.

B. Other Costs:

1. Tn acecordance with 1.C. 8-23-2-14, the LPA shall pay INDOT the actual
cost, less the amount eligible Tor Federal-aid reimbursement, for
performing laboralory lesting of malerials. The cost of providing material
testing is included in the maximum lmitation number shown (o section 1.C

of Attachment D. '

The LPA shall pay INDOT for expenses incurred in performing the final
audit less the amound eligible for Federal-aid refmbursement.

v

3. The LPA shall pay INDOT for expenscs incurred in supervising the
Project out of the maximum limitation shown in section 1.C ol Attachment

D. )

T, Repayment Provisions.

If for any reasan, INDOT is required to repay to FHWA the sum or sums of
federal funds paid to the LPA or on behalf of the LPA under the terms of this
Contract, then the LPA shali repay (o INDOT such sum or sums within thirty {(30)
days after receipt of a billing from INDOQT. {f the LPA has not paid the full
amount due within sixty (60) calendar days past the due date, INDOT may
proceed in accordance with 1.C. 8-14-1-9 to compel the Audifor of the State of
Indiana to make a mandatory transfer of funds for the LPA’s aflocation of the
Motar Vehicle Highway Account to INDOT's account until the amount due has

been repaid.
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Date: December 13, 2012

To:  Members of Common Council )
\

From: Dawn Ritchie, Greenways Manager,

RE: Covington Road Trail: Ladue Lane to Interstate 69, Project Coordination Contract
between the City of Fort Wayne and the Indiana Department of Transportation for

Construction Funding

The Covington Road Trail from Ladue Lane (entrance to Inverness Lakes Subdivision) to
the bridge over [-69 (0.3 miles) will be let by INDOT on April 3, 2013, This 10-fool
wide multi-use trail on the north side of Covington Road will connect the existing 2.7
mile Covinglon Road Trail from Ladue Lane to the Sycamore Hills Golf Club to the
Covinglon Road Trail from Interstate 69 to Hadley Road, which will be under
construction in early 2013 as part of the INDOT bridge project.

Construction of the Covington Road Trail is estimated at $420,000 with construction
engineering and inspection estimated at $63,000. The construction and construction
engineering are funded 80% with federal Cosgestion Mitigation Air Quality (CMAQ)
funds. The federal funids anticipated for the pioject amount to $387,000. The Project
Coordination Contract between the City (Local Public Agency) and INDOT provides for
this federal funding fn the amount of $387,000. The City will need to provide a 20%
match in local funding, or $96,600, for the project.

If you have any questions or conceins, please do not hesitate to contact me at 427-6002
or dawn.ritchie@cityoffortwayne.org. 1recommend that Council approve this Project
Coordination Contract between the City of Fort Wayne and the Indiana Department of
Transportation for the Covington Road Trail in the amount of $387,000. Thank you!

cc Bob Kennedy, Director of Public Works
Mark Becker, Deputy Mayor
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