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BILL NO. R-13-01-20_ 

RESOLUTION NO.-----

A RESOLUTION APPROVING THE SALE OF CERTAIN 
REAL ESTATE FOR THE CITY OF FORT WAYNE, INDIANA 

WHEREAS, the City ofF ort Wayne desires to sell certain real property 

commonly known as approximately 8.275 acres, more or less, near the 

iniersection of Lima Road and Progress Road in Fort Wayne, Indiana, and 

specifically described on Exhibit A, attached hereto and incorporated and made a 

part hereof (the "Real Property"); and 

WHEREAS, the Real Property was purchased along with other real estate 

in order to construct an regional detention pond, and the Real Property is not 

necessary for the regional detention pond; and 

WHEREAS, City Utilities of the City of Fort Wayne has entered into a 

Purchase Agreement for the sale of the real estate with Dealership Holdings, LLC 

for the sum of$! ,250,000.00, a copy of which is attached hereto and incorporated 

herein by reference (the "Purchase Agreement"); and 

WHEREAS, the Real Property which is the subject of this Purchase 

Agreement has no public road or access, and the Purchaser has agreed to construct 

a new public road at its expense (with tax incremental financing reimbursement 

approved by the Fott Wayne Redevelopment Commission) to be known as Value 

Drive, which road is necessary and critical not only for the Purchaser's intended 

development of the Real Propetty as a new Chevrolet dealership, but also for the 

intended development of adjacent Real Property by Costco Wholesale Corp.; and 

NOW, THEREFORE, be it resolved by the Common Council of the City 

of Fort Wayne: 
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SECTION 1. The sale of the Real Property located near Lima and 

Progress Roads in Fort Wayne, Indiana to Dealership Holdings, LLC pursuant to 

the Purchase Agreement is hereby approved and agreed to. 

SECTION 2. This Resolution shall be in full force and effect from and 

. after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AN LEGALITY 

Carol Helton, City Attorney 



EXHIBIT "A" 

A part of the Northeast Quarter of Section 22, Township 31 North, Range 12 East, in Allen 
County, Indiana, and being a part of the parcel described in Document #206062980 in the Allen 
County Recorder's Office, described as: 

Conunence at an iron pin found at the Northeast comer of the Plat oflnterstate Industrial Park, 
Section "D" as recorded in Plat Book 30, page 1, in the Office of the Recorder of said Allen 
County, thence South 87 degrees 15 minutes West (North 90 degrees 00 minutes West plat) along 
the North line of said Section "D", a distance of 52.9 feet to the Easternmost comer oflnterstate 
Industrial Park, Section "I" as recorded in Plat Book 32, page 146, as situated in the centerline of 
the Spy Run Creek; thence Northwesterly along the Easterly lines of said Section "I" and the 
centerline of the Spy Run Creek as follows: 

thence North 50 degrees 03 minutes West, a distance of 162.7 feet; 
thence North 43 degrees 21 minutes West, a distance of 93.1 feet; 
thence North 32 degrees 05 minutes West, a distance of 91.7 feet; 
thence North 51 degrees 49 minutes West, a distance of 89.7 feet; 
thence North 62 degrees 13 minutes West, a distance of 103.1 feet; 
thence North 69 degrees 51 minutes West, a distance of 123.9 feet; 

thence North 60 degrees 15 minutes West, a distance of 33.3 feet to the North line of the South 
One-half of the Northwest Quarter of said Section 22, being also the Northeast comer of said 
Section "I" and the Southeast comer of a 0.560 acre tract of land as recorded in Document 
#72-7276; thence continuing Northwesterly along the centerline of said Spy Run Creek, North 
38 degrees 01 minute West, a distance of 42.7 feet to the South 125 foot limited access 
right-of-way line of said Interstate Highway No. 69; thence North 87 degrees 15 minutes 18 
seconds East, along said right-of-way line a distance of 813.07 feet to an iron pin found at Plan 
Station 508+00 of Indiana State Highway Commission Plans dated 1958, Project Number 
1-69-4(3)109; thence continue along said Highway right-of-way North 85 degrees 59 minutes 01 
second East a distance of 122.06 to the Point of Beginning; thence continue North 85 degrees 59 
minutes 01 second East a distance of39.41 feet to an iron pin found, as situated 121.0 feet South 
of the centerline of said Highway;. thence along the right-of-way of Interstate Highway No. 69 
Interchange, Easterly and Southeasterly along a circular curve to the right of radius 661.3 feet, an 
arc distance of 345.97 feet, said arc subtended by a chord bearing South 75 degrees 47 minutes 34 
seconds East and a chord distance of 342.04 feet to a iron pin found at the point of tangency, as 
situated 55 feet radially distant Southwestward of line "SWC" on said highway plans; thence 
continuing along said Highway right-of-way, South 60 degrees 48 minutes 44 seconds East, a 
distance of 556.19 feet to an iron pin found; thence departing from said right-of-way South 28 
degrees 55 minutes 46 seconds West, a distance of 489.10 feet on the north line of the parcel 
described in Document #201034359; thence North 42 degrees 42 minutes 30 seconds West a 
distance of 152.49 feet; thence North 58 degrees 24 minutes 16 seconds West a distance of 464.15 
feet; thence North 76 degrees 45 minutes 59 seconds West a distance of 117.21 feet; thence 
North 01 degree 00 minutes 11 seconds West a distance of398.48 feet to the point of beginning, 
containing 8.275 acres, more or less. 

{26019/006/00159413·1 ANH} 



SUBJECT TO the reservation of an easement in favor of the City of Fort Wayne to access a 
certain detention pond and real estate owned by the City of Fort Wayne upon and over the 
Southwesterly and Westerly lines of the aforedescribed tract, more particularly described as 
follows, to-wit: 

Commence at the Point of Beginning of the 8.275 acres hereinbefore described; thence North 85 
degrees 59 minutes 01 seconds East along the North line of said 8.275 Acres, a distance of 15.02 
feet; thence South 1 degree 00 minutes 11 seconds East, parallel with and 15 feet normally distant 
East of the West line of said parcel, a distance of 387.60 feet; thence south 76 degrees 45 
minutes 59 seconds East, parallel with and 15 feet normally distant Northeasterly of the 
Southwesterly line of said parcel, a distance of 107.96 feet; thence South 58 degrees 24 minutes 
16 seconds East, and continuing parallel with and 15 feet normally distant Northeasterly of said 
Southwesterly line, a distance of 468.54 feet; thence South 42 degrees 42 minutes 30 seconds 
East and continuing parallel with and 15 feet normally distant of said Southwesterly line, a 
distance of 70.81 feet to the Westerly line of Value Drive; thence Southerly along the line 
aforesaid along a circular curve to the left having a radius of75.00 feet, a distance of23.82 feet, 
the chord of which bears South 3 degrees 28 minutes 22 seconds East, 23.72 feet, to the 
Southwesterly line of said 8.275 Acres; thence North 42 degrees 42 minutes 30 seconds West 
along the line aforesaid, a distance of 87.11 feet; thence North 58 degrees 24 minutes 16 seconds 
West and continuing along said Southwesterly line, a distance of 464.15 feet; thence North 76 
degrees 45 minutes 59 seconds West and continuing along said Southwesterly line, a distance of 
107.97 feet to the Southwest corner of said 8.275 Acres; thence North 1 degree 00 minutes 11 
seconds West along the West line of said parcel, a distance of 398.48 feet to the point of 
beginning. 
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Listing Broker (Co •. ,_--'N"'----~---­

Selling 13rol<er (Go.)_..ut'---~~----

By 

By 

A. 

a. 

PURCHASE: AGREEMENT 
GOMMERCfAl~INDUSTRfAL REAl ESTATE 

PARTIES: City Utilities of fhe CHy of Fort Wayne ("Seller") agrees to sell· and convey to 
Dealership Holdings. L.LC or its ass/qns ("Buyer'} and 8{lyer agrees to buy from Se!lar the 
following property for the consideration and subject to the foUowing: 

PROPERTY: The property is commonly known as appro)(imately 8,31 acres as shown on 
EXhibit A fn Washington ToWIJJ>hlp, Affen County, rort Wayne, Indiana, Including aU buildings 
and permanent improvements and trxtures attached owned by Seller. all privileges. easements 
and api>Urtenances pertaining !hereto lnoludfns any rlghl, Iitle and Interest of Seller in and to 
adjacent streets, alfeys, rfghfs~of~way, leases, rents, security depos/ls, licenses :and permils wllh 
respect to the property, trade name, and warranties or guarantfes relating to the property being 
sold, and any personal properly specified herein; ali of lhe above referred to as.the "Property." 
Jflelegal description of which Is (attached as Ex11lbft "A") fgJ described as follows: 

B.31 acres otr of Uma Road and Progress Road 
subject to exact determination by 

suJVey pursuant to Paragraph J. 

The foflowfng items of personal property are INCLUDED in the sals.; NA 
other pe-rsonal 

property and the following acfdltional items are EXCLUDED from the sa.ta: ___ _,N,. __ 

C. PRICE: The purchase price shall b~t•,.;;:!-~2~5'lO"'O~O!"O"lo!l!o"-c::.>-r=====c:::====::. 
===~=Dollars payable (In cash at closing) (ln accordance witll terms and 

P. 

E. 

F. 

G. 

H. 

(;Onditfons in this Agreement}, 

EARNESI MONEY: Buyer sub mRs ~20.000.90 as Eamest Money fo be hefd by fhe Seller 
upon axeoutlon of lhTs Agreement by oth parUes. The Earnest Money shaiJ be applied to !he 
pvrohasa price at c;:loslng unless relumed to Buyer, (a/eased to Seller, or otherwise disbursed in 
accordance with this Agreement · 

In the event the Buyer breaches or defaulfa In this Agreement and raus to com.Plele the purchase 
of the Property if and as required herein, the Earnest Money and any additional Earnest Money 
.sfla/1 be retained by the Seller as Uquidated damages as the Seller's sole and exclusive remedy, 
Jn the avenl th6 Buyer fails to complete the purchase dt,~e to the failure of the satisfaction to the 
Buyer of the Oue Df!lgence Items durlng the mitial Due Dfligence Pertod, the Earnest Money shall 
be reftmded to the Buyer and this Agreement shall be nulf and vo/d. 

ADDITIONAL PROVISIONS; Subject to all Cify, County and State government approvals. 
Purchase is contingent Upon approval by General Motors for deafershlp relolmtlon to 
subject site~ 

Included In this Agreement are the following addenda: (Place check fhe. appropriate JJox or 
boxes) · 
0 Financing Addendum Zoning/Governmental B Feas!bilily Study Addendum . 
t&vrova! Addendum Tax Deferred Exchange Addendum seller 
U Apartment or Multi-Tenant Property Addendum 
Addendum 0 Represenlatlons & Warranties of 
l81 Due Diligence, Financing and Tax Incentive 
per paragraph J 

CLOSING: The closing of the sale shalf take place at f2l (the Tille Company) D within forty~five 
(45) days after the and of the Due Diligence Period upon no less than 10 days notice from 
Buyer to Sel!erl (!he "Closing Date") or this Agreement shall terminate unless the Closing Date is 
changed In writ ng by Seller and Bl.lyer, or olherwlse extended pureuant to this Agreement. 

POSSESSION: The possession of the Property shall be delivered to Buyer. subject to the rights 
of tenants In possession, if any, in ils present condl!lon, ordinary wear and tear excepted, on the 
Closing Date. Seller shall rnaintaln the Property, Including fixtureS', equipment and any /oclu~ed 
personat properly,ln its present condition untll possession Is delivered lo Buyer. 

REAL ESTATE TAXES: (ChecJ<. paragtaph 1t 
[gj 1. Current Year (Lien Bash~ fn Arrears} Indiana Customary Proration: The tqxes asse.s~d for 
the current year, due and payable in the year following closfng, shall be prorated between Seller 
and Buyer on a calendar year basis as of the day Immediately prior to the C/oslag Date; All taxes 
assessed for any prior calendar year ancf remaining unpaid slial/ also be paid by Sellt~r. 

0 2. Prior Year (Gash Basis) ProraUon When Taxes Are Paid; The faxes assessed for the yeqr 
prior lo closing, due and payable during ll"Je year of closing, shall be prorated between Seller and 
Buyer on a ca/eni:far year basis as of the day immediately prior to the Closing Data. Buyer shall 
be responsible f6r all taxes assessed'for the current year due and payable In the year fo1lowlng 
closing. · 
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0 3. Installment Basis: Buyet will a&sume and pay all taxes on the Property beginning wifh the 
tax installment due and payable on 20__. and all taxes due thereaftet. Seller 
shall pay all taxes for !he Property due and payable before such tax installment not assumed by 
Buyer. 

For purposes of 1, 2 and 3 above: 

{A) Jf lha tax rata or assessment for taxes assessed or payable in the year of closing has not 
been determined as of the Closing Dale, the assessment or rafe shall be assumed to be the 
same as the most recent assessment or rate. 

(B) Taxes which are SeHer's responslbillly and not yet due as of the Closing Date shalf be 
credfled against !he pt.rrohase price or cash portion thereof payabfe by Buyer al closing, and 
Seller shall have no further liablll!y !or such taxes. . . 
(C) All taxes due and payable on or pr!.or lo the Closing Date shall be paid af or before closing 
and charged at closing fo !he responsible party. 
(D) auyer shalf have the right to assume control and responslbiUiy of all real estate fax appeals 
and any rebates1 refunds or credits shall be prorated between Seller and Buyer as of the Closing 
Date. 

(NOTE: The succeeding year's lax: b1JI for recently .r:onstruc!ed bufrdings or following 
rea·ssessmant periods may greatly exceed !he last !ax bill available lo the clo$ing agent.) 

1. INSURAN~e AND RISK OF LOSS: Seller shall maintain replacement cost {if available) or aclua/ 
cash value "all risk" Insurance on the Property through lhe Closing Date. Seller's fnsutance shall 
be canceled as of ihe Closing Date and Buyer shall provide its own Insurance ttereafter. Risk of 
loss by damage or des!rucUon to the Property prior to the closing shall be borne by Seller. In the 
e~ent any dam!1(Ja or destruct/on of 90_% of the cost of all improvements is not fully repaired 
pnot to closing, 13uyer, at Its optloo1 may ellhar terminate this Agreemenl or el~cl to close the 
transactlon1 In which event Seller's nght.to all insurance proceeds not ye! applied !o repair of the 
damage or destruction shall ~e assigned In writing by Seller to Buyer at closing. 

J. CONDITIONS TO CLOSJNG: Buyer's obligations under this Agreement are conditioned upon 
sa1!sfaction of each of the following /!ems which are for the Buyer's benefit a.nd maY be waived by 
Buyer at 13uyer's sole discretion within ona hundred eighty (180) days from lhe last acceptance 
date between Seller and Buyer of this Agreement {the "Due Diligence Perfod'?. 

1. ilUe Comm!fment. A commitment for titre insurance (the •commitment") issued by a reputable 
title Insurance company seleoled or approved by B~er (lhe •ntre Company"} s/10wfng 
marketable tiUe In SaUer's namo shall be ordered by ~ {Seller) 0 {Buyer) promptly upon 
acceptance of this Agreement and sha!J be dellvered to Buyer with!~ __ dqys after 
;;;;;:;;;;:;:;::;:;-;;:c;;;;;;wc;;;;' At Buyer's requesf1 legible copies of all recorded rnstruments affecting 
the Property or recited as excepllons In the commitment shall also bs delivered. 

2. survey: A .sur~ shall be ordered promptly upon acceptance of thfs Agreement and shaH be 
furnished at llQ (Sellers} 0 {Buyers) expense within ___lliL_ days after acceptance of this 
agreement • ft shall be prepared by a Ucensed tndtana surveyor selected or 
approved by Buyer, shall comry with requirements for ALTA surveys, Including opl!onal 
requ/ramen!s from Table A, shal reflect whether the Property Is located In a designated' flood 
zone area and shall be certified fo Buyer, the 11tle company and Buyer's lender. · 

3. Title and SuNey Approval: If Buyer has an obJection to Items disclosed In the Commitment or 
the sQrvey1 Buyer shall make wrttten objecUons fo Sel/erwifhin ~days after receipt of both 
the Commitment and survey. Upon the exprratfon of such period, any item not objected Co by 
Buyet or subsequent~ approved by Buyer fn writing shall be deemed a permitted exception 
("Pennltted Exception ). If Buyer makes objections, Seller shall have thirty {30) days from the 
date the objections are made to cure the same, and the Closing Date shall be extended, If 
necessary. Seller agrees to utilize its best efforts and reasonable diligence to cure any objections, 
but only to the extent necessary to convey marketable title. If the objecUons are not satisfied 
within the time period, Buyer may either terminate this Agreement and receive a refund of the 
Earnest Money or waive the unsatisfied objections and close the transaction 

4. Inspections: {Check paragraph (A) and/or (B) or paragraph (C} below} unless Buyer waives 
Inspections under paragraph (C), Buyer shall have determined that the Property has l:lO 
unacceptable, adverse environmenlal or physical COf!dltfon as provided below. 

I8;J {A) Environmental Assessment: A Ph§se I environmental site assessment ('Phase In) on the 
Property shall be -ordered by D Seller (8J Buyer during the Due Diligence Period 0 Seller l8l 
(Buyer's} expense from a reputable~ qualif/ecl engineer, acoepfab/a to Buyer. The Phase I shall be 
conl:fucted In accordance with current ASTM standards unless ofher.v/se agreed end may ai?O 
include at Buyer's option !he following matters: 

(1) an Investigation for the presence of asbestos, radon, lead or polychlorrn~ted b/P.]lenyls 
(PCl3s) on the Property; ~nd/or 

(2} an lnvestfgqtion to determine if tha Property fs located In any regulated or protected area 
under the jurlsdiction of the U.S. Army Corps of ~nglneeJS, the U.s. EnvJronmentar P.rotectlon 
Agency, the Indiana Department of Envlromnen!al Management, fhe Indiana Department of 
Natural Resources, fhe U.S, Ffsh and Wildlife Service or a~ other federal, state or local agency. 
If Buyer does not make a written obJection to any problem(s revealed inlhe reporl wHhln __ML_ 
days of reoelot of fhe reoort , the Property shall be eemed fo be acceptable. If Buyer 
determines that the environmental condiOOn fs uns~lisfactory, Seller shall .have a rea.sonable 
perjod of time, not fo exceed __§Q__ days, to remedlate the condiHon !o Buyets satisfaction and 
the Closing Date shall be extended, if necessary. If Se!Jer falls or refuses to remedlate, Buyer 
may either terminate thls Agreement and receive a refund of !he E.arn~st Mon?y Qf waiVe its 
obJection and c/o1;;e the transaction. 
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!R1 (B) Physical Inspections: Promptly upon acceptance of this Agreem~nt, all physic~! 
inspections shall be ordered at 0 Seller's 181 (Buyer's) expem::e, Inspections shall be made by 
qua.lified Inspectors or oonlraclors, selected or approved by Buyer, with written reports delivered 
to Seller and Buyer. lnspeotlons may include but are not limited to the following: healing, cooling, 
electrical, plumbing, roof, walls, ceiJings, floors, foundation, basement, crawl space, water; storm 
and waste sewer, well/sepllo, geotechnlval, other; · 
,:.-,-.--~-,--=-c.· 1f Buyer, in Its reasonable discretion, beHeves that an inspection rep0/1 
reveals a major defect In or with the Property, Buyer shaJ( report such defect in writing to Seller 
within 30 daysofreceiptofreport . If BUyer does not make a. written objeclfon to 
any ptob/em(s) revealed in !he reporl{s) within such time period, the Pmperty s'hall be deemed 
acceptable to Buyer. Seller shall have a reasonable period of time, not to exceed .M...__ days, to 
repair any such maJor defect to Buyer's reasonable saffsfaotlon and the Closing Date shall be 
extendecf, if necessary. If Seller falls. or refuses to repair, Buyer may elther tennlnate thfs 
Agreement and receive a refund of the Earnest Money or waive its obJection and close the 
trnnsact1on, 

lRf (C) The Buye~s obligations fa complete the pm-chase under thls Agreement are oondilfoned 
upon sa!isfac!ion of all Items in parag~ph J hereof, including the following rtems (collectively the 
uoue Dlllgenoo Items~) which are for the benefit of lhe Buyer and may be waived by !he Buyer al 
fhe Buyer's sole d/scretfon: 

(1) Chevrolet Motor Division of General Motors Corporation apptoval for automotive 
dealership relocation upon !erms and conditions acceptable to Buyer in Buyel's sore 
discretion; 

(2} All governmental approvals and permits, Including by way of ii\t.Jstra\lon and not /llnl!alion, 
zoning, rezoning, development plan approval, site plan approval and storm water 
approval, all without conditions or rastrlcUons unacceplab!e to Buyer /o Suyer's sole 
discrelfon and at a cost to Buyer accepfabla lo Buyer In Buyer's sole discretion; 

(3) 

(4) 

(5) 

Avalfab!Jity and adequacy of all utilities to the Property, Including by way ofilluslratlon and 
not llmilatron, e/eofr(clty, natum/ gas, water, sewa9e. and storm wafer at a cost 
acceptable to J;Juysr in Buyer's sole dlscrolion; 

Financing "to develop tfie Property for the Buyer's Intended use and purposes as a tnotor 
vehicle dealership; 

An agreement with the Seller for the use of a portion Qf the Seller's Regfonar Detention 
1'3aslfl currently being con.slruoted, .said use permitting at least eighty-five percent (85%) 
of the to tat Property acreage to be available for development as an impervious surface. 
The Buyer shall not be required !o pay for or con!ribute for the cost and expense of the 
construction of the Regional Detention Basin; 

(6) (a) the execution and recordation by Sellar and Menard, Inc. rMenafd'') of a release 
fennlna!ing tha rights of said parties In !hat certain easement agreement, as amended, 
originally executed by Seyfert Foods, Inc., as grantor, imd Cofumbla Sussex Corporation, 
as grantee, dated February 12, 1990, and recorded Febru~ry 13, 1.990, In !he Office of 
!he- Recorder of Allen County, Indiana as Document No. 90.QOS:036j (b} lhe assfgnfiJent 
by Seller to Buyer of all rights of Seller under paragraph 13 of that certain UceM~ 
Agreement, d.ated Aprll 61 2011, among Seller, Menard and Sturges Development Group, 
LLC to execute and record a new easement agreement for the limited purpose of 
vehicular and pedestrian access to and from the Clfy P(l:,petly over and across the 
remainder of the Menard Property from Progress Road upon terms and In a location 
acceptable to tha Clly and Menard; {c) the establishment of an agreement between Buyer 
and Menard upon the. Jooalion of the easement for the access road and u!llities which WIH 
be conlained In the aforedescrlbed new easement agreement prlor to the exp/ra!lon of 
the Initial Due Diligence Period. the cost of such roaQ consirucl!on end ulmUes Installation 
to be borne by Buyer andfor Menard and In no event by Seller; and {d) the establishment 
of an agreemen't between Buyer and Menard upon the location of the stormwaler 
drainage easement on the ProperlY prior to the expiration of tha Jnttlal Due Diligence 
Period which agreement shall require the prior wrillen consent of SeJ/er. Buyer 
acknowledges and agrees that the constructron of the access road and lhli! connection of 
the ufiHtfes fo be installed .shall comply with Seller's development standards. Buyer's 
failure to provide wrll!en tlotice to Seller wl!hln the lniVal Due Diligence Period of Buyer's 
failure to reach agreement with Menard on the location of the access and uUIIUes 
easement and/or the location of 1he stonnwater drainage aasemen! shall be deemed a 
walver by Buyer to thareaffer assert suoh matter as a basis for terminatlhg Buyer's 
obligations under I his Agreement and 

(7} The right to Install at 13uyer's sole cost and expense underground sanitary sewer and 
pofable water utifilles and facUlties being brought to the property line of fhe Property of 
the size adequate to service the Buyer's intended development of the Properfy as El 
motor Vehicle dealership. 

Tho l3uyer sh~ll have the right to extend the Due Diligence Period for two {2} periods of forty~fwe 
(45) days each. In the event the Buyer elects to extend the Due Diligence Period, the BUyer must 
give wriffen notice to the Seller Witflfn fifteen (15} days prlor to the expiration of the Due Diligence 
Period as to the First EJdenslon, and fifteen (15) days prior to the explralion of lha First Extension 
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in order !o exercise the Second Extension. In the event the Buyer exercises the f:lrst Extension, 
the t=amest Money ($20,000.00) ~hall be retained by the Seller In the event the Buyer fafls to 
complete the purchase for any reason other than a default or breach of this Agreement by the 
Seller. In order Ia exercise the Seoond Extension, the Buyer·sha!l be required to submit ·an 
addillonal $10,000.00 which shall be hefd as additional Earnest Money. 

Buyer and ils agents shall h<!Ye the right to enter upon the Property upon reasonable advance 
notrce and make all Jnspeofions provided for herein. Buyer shall restore any damage to the 
Property resulting from the entry of Buyer or lis agenfs and shall Indemnify, defend and hold 
harmless Seller as to any Injury lo persons or damage to lhelr property resu1!1ng from the 
negligence of Buyer or lt.tt agents In conducting their activities on the Property. 

K. PRORATIONS AND SPECIAL ASSESSMENTS; Interest on 30Y debt assumed or tE!ken subject 
to, any rents, air other Income and ordinary operating expenses of the Property, Including but not 
limrted fo, ptJblic util/ly charges, shall be prorated as of ftle day prior fa the Closing Date. Any 
special assessments applicable to the Property for munfc/par frnprovemenfs made to benefit the 
Property prior to fhe date of acceptance of thls Agreement shall be paid by Se!ler at or before 
closlhg. At dosing, Buyer will assume and agree to pay all special assessments for municipal 
lmptovemen!s which are completed after accepfam~e of !hkl Agreement. 

L. SALES EXPENSES: All sales expenses are lO be paid in cash prior to or at the closing, 

M. 

N. 

1. Seller's Expenses: Seller shall pay all costs of refeasfng existing roans and recording lha 
relaases1 one-half (1/2) of any closing fee, preparation of Deed and Vendor's Afffdavlt. 

2. Buyer's Expenses: Buyer shalf pay all expenses Incident to any new or assumed loan, one-half 
(112) of any closing fee, and expenses stipulated lo be paid by Buyer under other provisions of 
this Agreement. 

DEFAUl.T: If Buyer brnaches this Agreement, Seller may seek s.ny remedy provided by J~w or 
eqUi!y, or fermfnate this Agreement and receive- the Eames! Money as llquldaled damagep, If 
Seller breaches this A}lreement, Buyer may terminate lh/s Agreement ancf receive a refund of the 
Earnest Money, or Buyer may seek speclfio perFormance or any other remedy provided by Jaw or 
equity. 

DUTIES OF BUYoR AND SELLER AT CLOSING: 
1. At the closing, Seller shall deUver to Suyer, af Seller's sole cost and expense, the 
fo/fowing: 

(Aj A duly execufed and acknowledged Warrantv Deed conveying marketable tale In fee 
simp/a !o all of the Properly, free and clear of any and all liens, encumbmnoes, conditions, 
easements, assessments, raservatlons and restrictions, except Permitted Excepflon(s): 

{B) An Owner's Policy of TIUe Insurance (the ~Title Polley"} Issued by the 'Title Company In the 
amount of the putchase price, dated as or closing, insuring' Buyer's fee simple title to the 
Property fo be marketable subJect only to the Permitted Except!on(s), and deleting the 
standard prlntad .exceplions contained in !he usual fOITI1 of the Tille Policy; 

(C) An executed Vendor's Affidavit In form acc:epfable lo the TJUe Company: 

(D) A BIJI of Sale, duly eX'ecuted by Seller, containing WatTantles of tftle, conveying title, free 
and clear of all lie-ns, lo any personal property specified in Paragraph S; 

(E) An assignment, duly eX"ecuted by Seller, of leases, prepaid rents, aecwity deposits, and 
trade name, and to the extent assignable, licenses and perm/Is, warranties or guarantees, and 
fo tha extent agreed to be assumed by Boyer, a!/ service, maintenance, management or other 
contracts relating to the ownership or operation of the Property, Sucf) assignment shall include 
an Jndemn/fy from Seller in favor of Buyer wJth respect fo all claims and obfigatlons arJslng 
under such leases and confracls prfor to the Closing Dale. Jf Boyer does not agree to a_ssume 
any such contract, then Seller shan deliver evidence of fertrlnaUon of such !Xlnfrac:t at closing 
and shall indemnify Buyer as to all cJaims and obllgatlons thereunder; 

(F) A CUtl'ent rant roll duly certified by Seller and any security or tenant deposits, if applicable; 

{G) Provide evidence of Its capacity and authority for the clo:>Jng of !his lransaction; 

(H) Certlficatlon establishing that no fedel'al Income tax Js required to be withheld under the 
Foreign Investment and Real Property lax Aof, or consent to withhOld lax frqm the proceeds of 
sara as required, unless it Is established that the lransaclion Is exempt; 

(IJ All other eX"eculed docume11!s necessary to close Ibis transaction. 

2. At lhe <:losing, Buyer shall perfonn, at Suyet's sole cost and expense, the following: 

(A) Pay the cash portion of lhe purchase price in the form of a cashier's ci'leck: or other 
Jmmedlataly available funds; 

·{B) Execute any note(s) and mortgage(s) and cause the funds to be made available to the 
closing agent for dfsbursemenfi 

(C} Provide evidence of lfs capacity and authority for the c.los/ng oflhfs transaction; 

(D) Provide to Buye~s lender any U!le poijcy as required by the hOJder{s) of the mortgaae(s); 

(E) Ao assumplion agreement by Buyer (which may be Included In Seller's assignment 
pursuant to Paragrapfl N.1(E) above) with respect to leases assigned to Buyer and con!racls, if 
a11y, which Buyer has, agreed to assume •• such assumption agreement shall include an 

4 

. ;:---:-' 

j. 
i 
i 

f-: 

! ·. 



~. 

Indemnity from Buyer in favor of Seller aS to claims and obllgal!ons arising under such leases 
and contracts assumed by Buyer from and after fhe Closing Date; 

(F) Execute allotherdocumenls necessary to close this transacUon, 

0. CONDEMNATION~ Saller shall promptly notify Buyer In wrt!ing of the commencement of any 
IXIndemnallon proceedings against any portfon of the Property, IF such condemnation 
proceedings are commenced, Buyer, at Us option, may (1) terminate this Agreement by wr1tten 
notice lo Seller within...._ days after Bwar Is advised of the commencement of condemnation 
proceedings, or (2} appear and defend In any condemnation proceedings, and any awart:;l shall, a! 
Buyer's elecUon, (a} ba.come the property of Seller and reduce the purchase price by the same 
amount or (b) shall become the property of Buyer and the purchase price shall not be reduced. 

P4 RESPONSlBLE PROPERlY TRANSFER lAW: 

1. Seller fs not requfred to provide Buyer with a Disclosure Statement pursuant to J.C. Section 13-
25-3·1 at seq., Indiana's Respons!bla Property Transfer L&w ("IRPTL"), because, !o the best of 
Seller's knowledge, the Property Is exempt from the provisions of the law or (a) the Property does 
not contain any hazardous chemical or material which must·ba disclosed under the federal 
Emergency Plannl11g and Community Right-to-Know Act of i986; (b) the Property dpes not 
conlain any underground storage tanks which are or have been ufi!/zed to hold petroleum or other 
regulated substances; and (c} the Property Js not Usted on the Comprehensive Environmental 
Response, COI)lPellsaUon and L!abi/Uy Information system. 

2. If Seller !.earns that the Property comes within the terms of IRPTl after execufion of this 
Agreement, then Seller shall provide to Buyer the required disclosure document and comply with 
all other parts of I his law . 

. Q, MISCEllANEoUS: 

1. Any notice required or permitted to be delivered shall be deemed received When personally 
delivered or when confirmed as receJved by facslmlta (with a copy sent by United St~tes mail), 
express courier or United Stales mall (postar~a prepaid, certified and relurn receipt requested) 
addresse4 to Seller or Buyer or their designee at the address s.et forth below the signature of 
each party. 

2. This Agreement shall be construed in accordance with the laws of the Slate of Indiana. 

3. Time fs of the essence. Time perfods specified In this Agreement and any addenda are 
calendar days ~:~nc:l shall expire at midnight of the dale staled unless the parties agree otheFWise 
in writing, 

4. Thfs Agreement Js binding upon and for the benefit of \he parties' respective heirs, 
administrators, executors, /ega! represenlal:ives, successors, and assigns. No ?Ssignment of this 
Agr~ment shall release a party from /lablJ!ty for ils obligations hereunder. 

5. IF any provision contained in this Agreement Is held Invalid, Jl/egal, or unenforceljlb/e In any 
res pee~ the Invalidity, Illegality, or unenfotC::eablJity shall not affect any other provision. 

6. This Agreement constitules the entire agreement of the parties and cannot be changed except 
by their written consent. 

7. By signing be/ow, the parliea fo this transaction acknowflildge receipt of .a copy of this 
Agreement and give thelr pennission to a Multiple listing Service or other advertising media, If 
any, to publish Information regarding this transaction. 

8. Broker(s} may refer Buyer or Seller to other professionals, seiV!ce providers or product 
vendors, Including landers, Joan brol<ers, UUe Insurers, escrow companies, Inspectors, suNeyors, 
engineers, consul!an!s, environmental inspector~ and contractors. Broker(s} has nQ responsibility 
for the performance of any service provider and/or Inspector. Buyer and Se!!er are free to select 
providers/inspectors other than those referred or reoommended to them by Broket(s), 

9. Buyer discloses to Seller that Buyer Is /fcensed and holds Ucense#_-o-f'-'A"-----­
Selfer discloses lo Buyer that Seller Js licensed and holds license# __ _.N"A'---~ 

10. Where the word ~Broker" appears1 it sh<:~ll mean "licensee" as provided inlC. 25-34.1-10-6.8. 

i1. Any party who is fue prevalllng party against any other party in any !ega! or equitable 
proceeding relating to this Agreement shan be entiUed to recoVer court costs and reasonable 
al!omey fees from the non-prevailing party. 

12.. The parties agree that this Agreement may be transmitted between them elec!ronica!ly or 
digita!fy. The parties Intend that faxed signatures constitute original sign1::1tures and are l:llndlng on 
the partfes. The original document shall be promptly executed 'and/or delivered, if requestrad. This 
Agreement may be axeouted simultaneously or in Lwo or more counterparts, each of which shall 
be deemed an original, but at/ of which together shall constitute one and the same instrument. 

13. Each person executing this Agreement on behalf of a party represents and warrants that he 
or she has been authoriz;ed by all necessary acllon to execute and deliver this Agr~ment on 
behalf of such party. 

CONSULT YOUR ADVISORS: Buyer and Seller acknowledge they have been advised that, prior 
to sfgnlnQ -this document, !hey should seek the advice of an attorney for the /eg~l or tax 
consequences of this document and the transaction to which It relates. In any real estate 
transaction, it is recommended that you consult with a professional, sucn as a aMI engineer, 
envlronmental ang!neer, or other person, with experience In evaluating ftle condflfon of the 
property, Including !he possible presence of asbestos, hazardous and/or toxic rnaterfa/s and 
underground s!orage tanks. 

(2S01~4JS·1.~,HJi) 
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CONFJRMAT!ON OF AGENCY RELATIONSHIPS: Buyer and Seifer acknowledge th<d each has 
received agency office policy disclosures, had agency explained and now contJrin their afjency 
relationships. Buyer and Seller further acknowledge that !hey understand and accept agency 
relationships Involved in this lransaclion, , . 

TERMINAIJON OF OFFER: Unless accepted by SeJJer and delivered !o Buyer by fg] (Noon), 
the 4lh day Q( November, 201 f, this Purchase Agreement shall be null and void and all parties 
shall be released of any and aU liability or obfigatrons. 

Attached hereto and incorporated herein by reference Is an Exbibit B that to the extent 
incons/sfent with the Purchase A!Jreement, supercedes and controls the lerms and conditions of 
the Purchase Agreement. By way of olarfficatfon, !he release of saner for the payment of any 
additional commissions from any broker set Forth In paragraph 7 of Exhibit B shaft require such 
agreement, as a condition precedent fo closing, to be acceptabfe to the Seller and !he Buyer. 

ffHE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
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BVYER'S SOCIAL Sf;CUR/TY#IFEDERAL 10 # BUYER'S SOC)AL SFCUR/1Y #/FEDERAL ID # 

Z&t>·<(.!l'/- '17'17 I V.Y¥- ¥7<>7 
{AREA CODE) TELEPHONE NUMBER/FAX NUMBER (AREA CODE) TELEPHONE NUMBER/FAX NUMBER 

C,.3,5 .Avemo.f e.P&._..Z?? 1s . f?r.rWa,...._,.L, ..40. 0tCr.P'?'$! 

sELLER'S SIGNATURE 

SELLER'S SOCIAL SECURITY#IFEDERALID # SELLER'S SOCIAL SECURITY#IFEDERALID tF 

(ARIOA CODE) TELEPHONE NUMBER/FAX NUMBEf\ {AREA CODE) TElEPHONE NUMBER/FAX NUMBER 

SELLER'S ADDRESS FOR NOTICE PURPOSES 

CONDITIONAL ACCEPl'AN:CE BY SEllER [ColJnferoffurj 

Seifer accepts the offer made by Buyer. .SUBJ,ECT1 HOWEVER, TO THE FOlf.OWING PROVISIONS~ 

This ool.mleroffer expires at 11;69 ~.M. (foca/f!me}, ~---,---~ ~0___,. Dall;l:d: ----~20_. 

SELLER'S SIGNATURE SEL~ER'S SIGNATURE 

SUYER'S ACCEI"TANGE OF SELLER'S CO[)NT.EROFFER 

Buyer accepts and agrees to the provisions set forth Jn SeJ!er's coun!eroffer, Dafutf: -----~ 20 __ , 

BUYER'S SIGNATURE BUYER'S SIGfiATURE 
'· 
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Seller: 
.Buyer: 

ExhibitB 

Conditlolls to Acceptance of Purchase Agreement 
fo~ 8.31 acrel! off Lima Roa4.anJl.h'ogress Road, dated 

November _",//"_,, 2 20011 ·. 

City Utilities oftlte City of Fort Wayne 
Dealetship lioldingB, LLC 

' 1. Real Estate shall be developed as a :full-service General Motom new car fucillty (lhe 
"Facility"). The development ofilie Real Estate by Buyer for imy oilier J'lurpose shall 
re<J_uile Sel!et' s prior writtm approval. . 

2. An linprovetuent Location Permit fur the development aod conslruc!ion of ilie Fac.iliiy 
shall be issued by the Allen Couo1y Building D'!Patbnent within one hundred eighty 
(180) days following the dare ofc!os\ng. 

3. Seller shall hwe a ninety (90) day option to repurclwse the Real Estate for an amount 
o<J_Oal to one-hundred percent (1 00%) of the net Purchase Price in tl1e event tlte 
linpmvement Location Permit fur the Facility is not issued wltlriu one hundred eighty 
. (180) days following the date of closing. 

· 4. Buyer may not assign \his Agreement or any ofBuyor'~ lights hereunder without the prior 
written coi:Isent of (:ell or. Notwithstanding tho foregoing, the Buyer shall bo peunitted to 
assign this A<Jl=nent or Buyer's rights hereunder t~ a related entity fo1' federal income 
!a."< pltrpose or to an entity owned by the owners of Buyer; 

5, T.he Real Estate shell be convoyed tD Buyer at closing. Buyer shall not reconvey tlte Real 
Estate to auy third pa,~.1y (except a snbsidia:ry of Buyer) or an entity owned by the owners 
of Buyer. 

6. Seller agrees to work wltlt Buyer and other parties having an economic interest in the 
davelo]liUent of the Real Estate and the adjoining pwpe1'ti.es to IdentifY appropriate 
solll~es for the financing ofinfrasb:ucture improvements to serve the subject area. 

7, till real. estate commissions due. if any, in counection with the. sale of Real Estate to 
Buyer shall be paid by Buyer aud the BllJOl" shall obtain a reieaso of Seller for the 
paytn!'ni of additional commissions :froln any broker in couoectioJi with the purchase of· 
titeReal Estate . 

. 8. The putcliase prlcefor the Real Estate shall he the sumof$1,250,000.00. 

9. A lawsuit is pending in the Allen Circuit Court at Cause No. 02CD1-Il09-PL-45 wherein 
DeHaven Chevrolet, fuc. is the Plaintiff and Goneral Motors Cmporaiion is the 
Detendant (the "Lawsuit"). In addition to any other right nuder the Agreement, the 
Bnyel' shall have fue right to extend 1!10 closing nntil seventy-five day (75) !lfter any :final 
unappeilled judgment 1s rendered in tlte Lawsuit; provided, .however, tne J;!uyer tnay not 
extend the closing pursuant to this provision :pastDecemb& 31, 2012. 

(260i.91D116i'DOOl5Jl4,2.ANI!l 
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10 .. At closing, Seller and Buyer shall execute a reconlable document containing Soller's 
option to reyUJ.'llhl!Se rights hereunder and Seller may, at its option, record such do=ent 
in ilie Otfioo of the Rocordes of Allen County, In.dlana. 
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FIRST AMENDMENT OF PURCHASE AGREEMENT 

Menard, Inc. ("Seller") and Dealership Holdings, LLC ("Buyer") entered into a certain 
Real Estate Purchase and Sale Agreement dated October 4 2012, for the Premises located at 
Lima and Progress Roads in Allen Couoty, Indiaoa (the "Purchase Agreemenf'). Capitalized 
terms used herein shall have the same meaning as set forth in the Purchase Agreement. 

The Closing shall take place simultaneously with Buyer's purchase of a certain adjacent 
8.27 acre parcel, more or less, of Real Estate from City Utilities of the City of Fort Wayne, and 
in no event later than Jaouary 31, 2013. All other terms aod conditions of the Purchase 
Agreement remain in full force aod effect and are unaffected by this First Amendment. 

DATED as of this iJ... day of December, 2012. 
' . 

Dealership Holdings, LLC Menard, Inc. 

Its: Authorized Agent Its: Real Estate Maoager 

(260!91006/00152122·1 RWE) 
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.SECOND Al\1ENDMENT OF PURCHASE AGREEJYi'El\'T 

City 1It\iitie§; of the OilY · Qf ;i;grt WiJ.yn.e (;'~S~lle~~·) <Jllif. Dea1er~hip l!o14.iilgs; ]')L.G 
~''Buyer'') ~ntered into a qermiri. :Ri"i\1 Estafe> I}rrchase Agn:emtiril: .qatei! Nove!Ilbb; i, )\Oft, 
f6J5 P~iipeny Ideated at. Lnua iliiii ii?r()gress :RoadS• ·in Alleii C6\iilty, Iiidiana (tlie . "PUrchase 
A .,. eement"1• as> i@.end\ilt h: ,. Filist Ame ·ilfuent. dated Arli 'ii 2Di2. Caltillzed tir · · 
\!~ ~liriiw:s.'fr~~¥~1#~ ~~e. ~~~V.i~·g: ~ :t!i!fiith iil til~ ~gi~s; f>-gr~<:ment;R .. · . J1?1S 

.. .. TJie Ijuepi!ig:ence 1'ei'i6Cl pf 6ne hiin<lfefeiglilji (180). days setfortli :iii,·}ij)ri\gri!J:i)'( Ji~ 
f!ereby iitiii!:M~<J:>aiiil! ·~J:iil)).ge!i to· if:Wii; )lunilt~ii: se'vel'!ty {'PO)• .days. AU otlieE tenlis, and 
conciftio!Jii' ofili . Piird\ase A' teementtei:nain' fu fuJi forte .. ·. d effect ·a re ··ffi:ctro !) · his ........ ~ ........... K ............. l!ll .. ar!ia .:una ... yt 
E;'ecqod'A!lll'l\\iln~t •:ij#s $~c,iir!d ~enflmelit·.~ilpercedes i,!Iiil tepla«$. tit¢ JOlts!: Ain~iido:ient. 

.. ·1rf• 
PATEba;5of:tl1is'2'tffcthy ol'Kfay, 2012. 

D.ealersni liol'din" s t.t.c .. ,,, ..... p .... g ' ..... City Utill.lies of tM ¢fly olf9rfWay).ie; 
By and Through the J;!q!!f<f'qtPul)ii~Wqrk<l'~' 
City' ofF>i>rt.:Wavilii 

~ J!0t.'· .••. ·. ··.··.·· · ... ; 
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.Its: Aililiotiz~\LA'g~t; 
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THIRD AMENDMENT OF PURCHASE .AGREEMENT 

City Utilities of the City of Fort Wayne {"Seller") and Dealership Holdings, LLC 
("Buyer") entered into a certain Real Estate Purchase Agreement-dated November 2, 2011, 
for Property located at Lima and Progress Roads in Allen County, Indiana (the "Purchase 
Agreement"), as amende<! by a First Amendment dated April 1!, 2012, and a Seconcl 
Amendment dated May 24, 2012. Capitalized terms used herein shall have the same meaning 
as set forth in the Purchase Agreement. 

The Closing shall be on or befure December 31, 2012. All Due Diligence Periods are 
extended to December 31, 2012. There are no Due Diligence Periods that extend past 
December· 31, 2012. All other terms and conditions ofthe Purchase Agreement remain in full 
force and effect and are unaffected by this Third Amendment. This Third Amendment 
supercedes attd replaces the First and Second Amendments. 

DATED as ofthis~y of October, 2012. 

Dealership Holdings, LLC 

~ 
Its: Authorized Agent 

{26019/006/00129895-l JB) 

City Utilities of the City of Fort Wayne 
By and Through the Board of Public Works­
City of Fort Wayne 

By: ikuiutrA4!1mcM . 
f'<-JUSTIN BRUGGER 

Its: Senior Program Manager 
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FOURTH AMENDMENT OF PURCHASE AGREEMENT 

City Utilities of the City of Fort Wayne ("Seller") and Dealership Holdings, LLC 
("Buyer") entered into a certain Real Estate Purchase Agreement dated November 2, 2011, 
for Prope11y located at Uma and Progress Roads in Allen Counzy, Indiana (the "Purchase 
Agreemenf'), as amended by a First Amendment dated April 11, 2012, a Second Amendment 
dated May 24, 2012, and a Third Amendment dated October I, 2012. Capitalized terms used 
herein shall have the same meanit1g as set forth in the Purchase Agreement. 

The Closing shall be on or before January 31, 2013. 

All other terms and conditions of the Purchase Agreement and the Third Amendment 
remain in full force and effect and are unaffected by this Fourth Amendment. 

DATED as of this 19th day of December, 2012. · 

Dealership Holdings, LLC 

By~ V .HE '::>. 

Its: Auth01ized Agent 

(260!9/0IMIOOI50630·2RWE} 

City Utilities of the City of Fort Wayne 
By and Through theBoardofPublic Wotks­
City of Fort Waylle 
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FIFTH AMENDMENT OF PURCHASE AGREEMENT 

City Utilities of the City of Fort Wayne ("Seller") and Dealership Holdings, LLC 
("Buyer") entered into a certain Real Estate Purchase Agreement dated November 2, 2011, 
for Property located at Lima and Progress Roads in Allen County, Indiana (the "Purchase 
Agreement"), as amended by a First Amendment dated April 11, 2012, a Second Amendment 
dated May 24, 2012, a Third Amendment dated October 1, 2012, and a Fourth Amendment 
dated December !9, 2012. Capitalized terms used herein shall have the same meaning as set 
forth in the Purchase Agreement. 

There are currently two stockpiles of dirt that need to be removed from the property 
described on attached Exhibit A ("Menard Property"). Within sixty days after Closing, or 
within thirty (30) days after receiving written notice from Seller, whichever occurs first, 
Buyer, at its expense, shall remove the two stockpiles of dirt from the Menard Property. This 
agr~ement shall survive closing. 

The Closing date is extended to February 15, 2013. 
All other terms and conditions of the Purchase Agreement, and all of the prior 

amendmerrts thereto, remain in full force and effect and are unaffected by tl1is Fifth 
Amendment Fourth Amendment. 

DATED as ofthis 21st day ofJanuary 13,2013. 

Dealership Holdings, LLC 

Its: Duly Authorized Agent 

{260191006100158731·1 RWE) 

City Utilities of the City of Fort Wayne 
By and Through the Board of Public Works­
City of Fort Wayne 
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