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BILL NO. S-15-03-01 
SPECIAL ORDINANCE NO. S-__ 

AN ORDINANCE approving LPA - CONSULTING 
CONTRACT FOR RIGHT-OF-WAY ACQUISITION 
SERVICES FOR STATE BLVD REALIGNMEf'JT 
BETWEEN SPY RUN AND CASS STREET 
between AMERICAN STRUCTUREPOINT, INC. 
and the City of Fort Wayne, Indiana, in connection 
with the Board of Public Works. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA: 

SECTION 1. That the LPA- CONSULTING CONTRACT FOR 

RIGHT-OF-WAY ACQUISITION SERVICES FOR STATE BLVD 

REALIGNMENT BETWEEN SPY RUN AND CASS STREET by and between 

AMERICAN STRUCTUREPOINT, INC. and the City of Fort Wayne, Indiana, in 

connection with the Board of Public Works, is hereby ratified, and affirmed and 

approved in all respects, respectfully for: 

All labor, insurance, material, equipment, tools, power, 
transportation, miscellaneous equipment, etc., necessary for 
the contract is for all right-of-way acquisition services 
including the following: 

o Appraising 
o Review appraising 
o Buying Handling and recording 
o Relocation and right-of-way management 

The conract amount covers the above services for 70 
parcels: 

involving a total cost of FOUR HUNDRED FIFTY-ONE THOUSAND, EIGHT 

HUNDRED SEVENTY-FIVE AND 00/100 DOLLARS - ($451 ,875.00). A copy 

of said Contract is on file with the Office of the City Clerk and made available 

for public inspection, according to law. 
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SECTION 2. That this Ordinance shall be in full force and effect 

from and after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AND LEGALITY 

Carol Helton, City Attorney 
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LPA- CONSULTING CONTRACT 

This Contract ("this Contract") is made and entered into effective as of """""'-""l»-S' o/ s- ("Effective 
Date") by and between Citv of Fort Wavne. fudiana, acting by and through its p er officials ("LOCAL 
PUBLIC AGENCY" or "LPA''), and American Structurepoint, fuc. ("the CONSULTANT"), a 
corporation/limited liability company organized under the laws of the State of Indiana. 

Des, No.: 0400857 

Project Description: Reconstruction of State Boulevard from Spy Run to Cass Avenue in Fort Wavne, Indiana 

RECITALS 

WHEREAS, the LP A has entered into an agreement to utilize federal monies with the fudiana Depmtment of 
Transportation ("lNDOT") for a transportation or transportation enhancement project ("the Project"), which 
Project Coordination Contract is herein attached as Attachment 1 and incorporated as reference; and 

WHEREAS, the LPA wishes to hire the CONSULTANT to provide services toward the Project completion 
more fully described in Appendix "A" attached hereto ("Services"); 

WHEREAS, the CONSULTANT has extensive experience, knowledge and expertise relating to these 
Services; and 

WHEREAS, the CONSULTANT has expressed a willingness to furnish the Services in connection therewith. 

NOW, THEREFORE, in consideration of the following mutual covenants, the pa1ties hereto niutually 
covenant ang agree as follows: 

The "Recitals" above are hereby made an integral part and specifically incorporated into this Contract. 

SECTION! SERVICES BY CONSULTANT. The CONSULTANT will provide the Services and 
deliverables described in Appendix "A" which is herein attached to and made an integral part of this Contract. 

SECTION II INFORMATION AND SERVICES TO BE FURNISHED BY THE LPA. The 
inf01mation and services to be furnished by the LPA are set out in Appendix "B" which is herein attached to 
and made an integral part of this Contract. 

SECTION III TERM. The term of this Contract shall be from the date of the last signature aff'JXed to 
this Contract to the completion of the construction contract which is estimated to be June 1, 2015. A schedule 
for completion of the Services and deliverables is set forth in Appendix "C" which is herein attached to and 
made an integral part of this Contract, 

SECTION IV. COMPENSATION. The LPA shall pay the CONSULTANT for the Services petfonned 
under this Contract as set forth in Appendix "D" which is herein attached to and made an integral part of this 
Contract. The maximum amount payable under this Contract shall' not exceed $451,875. 

SECTIONV NOTICE TO PROCEED AND SCHEDULE. The CONSULTANT shall begin the work 
' to be performed under this Contract only upon receipt of the written notice to proceed from the LPA, and shall 

deliver the work to the LPA in accordance with the schedule contained in Appendix "C" which is herein 
attached to and made an integral pa1t ofthis Contract. 
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SECTION VI GENERAL PROVISIONS 

1. Access to Recot·ds. The CONSULTANT and any SUB-CONSULTANTS shall maintain all books, 
documents, papers, correspondence, accounting records and other evidence pertaining to the cost 
iocurred under this Contract, and shall make such materials available at their respective offices at all 
reasonable times during the pe1iod of this Contract and for five (5) years from the date of final 
payment under the tenus of this Contract, for inspection or audit by the LPA, INDOT and/or the 
Federal Highway Administration ("FHWA") or its authorized representative, and copies thereof shall 
be fbrnished free of charge, if requested by the LPA, INDOT, and/or FHWA. The CONSULTANT 
agrees that, upon request by any agency participating in federally-assisted programs with whom the 
CONSULTANT has contracted or seeks to contract, the CONSULTANT may release or make 
available to the agency any working papers from an audit performed by the LPA, INDOT and/or 
FHWA of the CONSULTANT and its SUB-CONSULTANTS in connection with this Contract, 
iocludiog any books, documents, papers, accounting records and other documentation which suppolt 
or form tl1e basis for the audit conclusions and judgments. 

2. Assignment; Successors. 

A. The CONSULTANT binds its successors and assignees to all the tenns and conditions of this 
Contract. The CONSULTANT shall not assign or subcontract the whole or any part of this 
Contract without the LPA's prior written consent, except that the CONSULTANT may assign 
its tight to receive payments to such third parties as the CONSULTANT may desire without the 
prior wdtten consent of the LPA, provided that the CONSULTANT gives written notice 
(including evidence of such assignment) to the LPA thhty (30) days in advance of any paymenf 
so assigned. The assignment shall cover all unpaid amounts under this Contract and shall not 
be made to more than one party. 

B. Auy substitution of SUB-CONSULTANTS must first be approved and receive written 
authodzation fi·om tl1e LP A. Any substitution or tennination of a Disadvantaged Business 
Enterptise ("DBE") SUB-CONSULT ANT must first be approved and receive written 
authodzation fi·om theLPA and INDOT's Econmnic Opportunity Division Director. 

3. Audlt. The CONSULTANT aclmowledges that it may be required to submit to an audit of funds 
paid through this Contract. Any such audit shall be conducted io accordance with 48 CFR part 31 and 
audit guidelines specified by the State and/or in accordance with audit requirements specified 
elsewhere in this Contract. 

4. Authority to Bind Consultant. The CONSULTANT warrants that it has the necessary authority to 
enter into this Contract. The signatory for the CONSULTANT represents that he/she has been duly 
authorized to execute this Contract on behalf of the CONSULT ANT and has obtained all necessary or 
applicable approval to make this Contract fully binding upon the CONSULTANT when his/her 
signature is affixed hereto. 

5. Certification fo•• Federal-Aid Contncts Lobbying Activities. 

A. The CONSULTANT certifies, by signing and submitting this Contract, to the best of its 
lmowledge and belief after diligent inquiry, and other than as disclosed in writing to the LPA 
prior to or contemporaneously with the execution and delivety of this Contract by the 
CONSULTANT, the CONSULTANT has complied with Section 1352, Title 31, U.S. Code, 
and specifically, that: 

i. No federal appropriated funds have been paid, or will be paid, by or on behalf of the 
CONSULTANT to any person for influencing or attempting to influence an officer or 
employee of any federal agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the awarding of 
any federal contracts, the makiog of any federal grant, the making of any federal loan, the 
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entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any federal contract, grant, loan, ot cooperative 
agreement. 

ii. If any funds other than federal appropriated funds have been paid or will be paid to any 
person for influeocing or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this federal Contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Form-ILL, "Disclosure 
Fonn to Report Lobbying," in accmdance with its instmctions. 

B. The CONSULTANT also agrees by signing this Contract that it shall require that the language 
of this certification be included in all lower tier subcontracts, which exceed $100,000, and that 
all such sub-recipients shall certifY and'disc]ose accordingly. Any person who fails to sign or 
file this required certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each failure. ' 

6. Changes in Wol'lr. The CONSULTANT shall not commence any additional work or change the 
scope of the work until authorized in writing by the LPA. The CONSULTANT shall make no claim 
for additional compensation or· time in the absence of a prior written approval and amendment 
executed by all signatories hereto. This Contract may be amended, supplemented or modified only by 
a written document executed in the same manner as this Contract. The CONSULTANT aclmowledges 
that no claim for additional compensation or time may be made by impllcation, oral agreements, 
actions, :inaction, or course of conduct. 

7. Compliance with Laws. 

A. The CONSULTANT shall comply with all applicable federal, state and local laws, rules, 
regulations and ordinances, and all provisions required thereby to be included herein are hereby 
incorporated by reference. If the CONSULTANT violates such rules, laws, regulations and 
ordinances, the CONSULTANT shall assume full responsibility for such violations and shall 
bear any and all costs attributable to the original performance of any correction of such acts. 
The enactment of any state or federal stahrte, or the promulgation of regulations thereunder, 
after execution of this Contract shall be reviewed by the LP A and the CONSULTANT to 
determine whether fonnal modifications are required to the provisions of this Contract. 

B. The CONSULTANT represents to the LPA that, to the best of the CONSULTANT'S 
knowledge and belief after diligent inquiry and other than as disclosed in writing to the LP A 
prior to or contemporaneously with the execution and delivery of this Contract by the 
CONSULTANT: . 

i. State of Indiana Actions. The CONSULTANT has no cmrent or outstanding criminal, 
civil, or enforcement actions 'initiated by the State of Indiana pending and agrees that it 
will itmnediately notify the LPA of any such actions. During the term of such actions, 
CONSULTANT agrees that the LPA may delay, withhold, or deny work tmder any 
supplement or amendment, change order or other contractaal device issued pursuant to 
this Contract. 

ii. Professional Licensing Standards. The CONSULTANT, it~ employees and 
SUBCONSULTANTS have complied with and shall continue to comply with all 
applicable licensing standards, certification standards, accrediting standards and any 
other laws, rules or regulations governing services to be provided by the CONSULTANT 
pursuant to this Contract. 
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iii. Work Specific Standards. The CONSULTANT and its SUB-CONSULTANTS, if 
any, have obtained, will obtain and/or will maintain all required pennits, licenses, 
registrations and approvals, as well as comply with all health, safety, and environmental 
statutes, rules, or regulations in the perfotmance of work activities for the LPA. 

iv. Secretary of State Registration. If the CONSULTANT iB an entity descdbed in IC Title 
23, it is properly registered and owes no outstanding reports with the Indiana Secretaty of 
State. 

v. Debarment and Suspension of CONSULTANT. Neither the CONSULTANT nor its 
pdncipals are presently debarred, suspended, proposed for debannent, declared ineligible, 
or voluntarily excluded from entering into this Contract by any federal agency or by any 
department, agency or political subdivision of the State and will immediately notify the 
LPA of any such actions. The tetm "principal" for pmposes of this Contract means an 
officer, director, owner, pattner, key employee, or other person with primary 
management m· supervisory responsibilities, or a person who has a critical influence on or 
substantive control over the operations of the CONSULTANT or who has managerial or 
supervisory responsibilities for the Services, 

vi. Debarment and Suspension of any SUB-CONSULTANTS. The CONSULTANT's SUB­
CONSULT ANTS are .not presently debarred, suspended, proposed for debanuent, 
declm·ed ineligible, or voluntadly excluded fi-om entering into this Contract by any 
federal agency or by any department, agency or political subdivision of the State. The 
CONSULTANT shall be solely responsible for any recoupment, penalties or costs that 
might arise from the use of a suspended or debarred SUBCONSULTANT. The 
CONSULTANT shall immediately notify the LPA and INDOT if any SUB­
CONSULT ANT becomes debarred or suspended, and shall, at the LP A's request, take all 
steps required by the LPA to tenninate its contractual relationship with the SUB­
CONSULTANT for work to be performed tmder this Contract. 

C. Violations. ill addition to any otl1er remedies at law or in equity, upon CONSULTANT'S 
violation of any of Section 7(A) through 7(B), the LPA may, at its sole discretion, do any one or 
more of the following: 

i. tenninate this Contract; or 

ii. delay, withhold, or deny work under any supplement or amendment, change order or 
other contractual device issued pursuant to this Contract. 

D. Disputes. If a dispute exists as to the CONSULTANT's liability or guilt in any action initiated 
by the LP A, and the LPA decides to delay, withhold, or deny work to the CONSULT ANT, the 
CONSULTANT may request that it be allowed to continue, or receive work, without delay. 
The CONSULTANT must submit, in writing, a request forteview to the LP A. A detennination 
by the LPA under this Section 7.0 shall be final and binding on the parties and not subject to 
administrative review. Any payments the LP A may delay, withhold, deny, or apply under this 
section shall not be subject to penalty or interest under IC 5-17-5. 

8. Condition of Payment. The CONSULTANT must perfonn all Services under this Contract to the 
LP A's reasonable satisfaction, as detennined at the discretion of tl1e LPA and in accordance with all 
applicable federal, state, local laws, ordinances, rules, and regulations. The LPA will not pay for 
work not perfonned to the LPA's reasonable satisfaction, inconsistent with this Contract or perfonned 
in violation of federal, state, or local law (collectively, "deficiencies") until all deficiencies are 
remedied in a timely manner. 
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9. Confidentiality of LPA Information. 

A. The CONSULTANT understands and agrees that data, materials, and information disclosed to 
the CONSULTANT may contain confidential and protected infonnation. Therefore, the 
CONSULTANT covenants that data, material, and infotmation gathered, based upon or 
disclosed to the CONSULTANT for the purpose of this Contract, will not be disclosed to others 
or discussed with third parties without the LPA's prior written consent. 

B. The parties acknowledge that the Setvices to be perfonned by the CONSULTANT for the LPA 
under this Contract may require or allow access to data, materials, and information containing 
Social Security numbers and maintained by the LPA in its computer system or other records. In 
addition to the covenant made above in this section and pursuant to 10 lAC 5-3-1(4), the 
CONSULTANT and the LPA agree to comply with the provisions ofiC 4-1-10 and IC 4-1-11. 
If any Social Security number(s) is/are disclosed by the CONSULTANT, the CONSULTANT 
agrees to pay the cost of the notice of disclosure of a breach of the security Of the system in 
addition to any other claims and expenses for which it is liable under the terms ofthls Contract. 

10. Delays and Extensions. The CONSULTANT agrees tl1at no charges or claim for damages shall be 
made by it for any minor delays from any cause whatsoever duling the progress of any portion of the 
Services specified in this Contract. Such delays, if any, shall be compensated for by an extension of 
time for such period as may be determined by the LPA subject to tlte CONSULTANT's approval, it 
being understood, however, that permitting the CONSULTANT to proceed to complete any services, 
or any pa1t of them after the date to which the time of completion may have been extended, shall in no 
way operate as a waiver on the part of the LPA of any of its rights herein. In the event of substantial 
delays or extensions, or change of any kind, not caused by the CONSULTANT, which causes a 
material change in scope, character or complexity of wmk the CONSULTANT is to perform nnder 
this Conlract, the LPA at its sole discretion shall determine any adjustments in compensation and in 
the schedule for completion of the Services. CONSULTANT must notify the LPA in writing of a 
material change in the work immediately after the CONSULTANT first recognizes the material 
change. 

11. DBE Requirements. 

A. Notice is hereby given to the CONSULTANT and any SUB-CONSULTANT, and both agree, 
that failure to carry out the requirements set forth in 49 CFR Sec. 26.13(b) shall constitute a 
breach of thls Contract and, after notification and failure to promptly cure such breach, may 
result in termination of this Contract or such remedy as INDOT deems appropriate. The 
referenced section requires the following assurance to be included in all subsequent conlracts 
between the CONSULTANT and any SUB-CONSULTANT: 

The CONSULTANT, sub recipient or SUB-CONSULTANT shall not discriminate 
on the basis of race, color, national origin, or sex in the perfonnance of this 
Contract. The CONSULTANT shall cany out applicable requirements of 49 CFR 
Part 26 in the award and administration of DOT-assisted contracts. Failure by the 
CONSULTANT to carry out these requirements is a material breach of this 
Contract, which may result in the terminati,on of this Contract or such other 
remedy, as INDOT, as the recipient, deems appropriate. 

B. The CONSULTANT shall make good faith efforts to achieve the DBE percentage goal that may 
be included as part of this Contract with the approved DBE SUB-CONSULTANTS identified 
on its Affirmative Action Certification submitted with its Letter of Interest, or with approved 
amendments. Any changes to a DBE firm listed in the Affirmative Action Certification must be 
requested in wtitiug and receive prior approval by the LPA and INDOT's Economic 
Opportanity Division Director. After this Contract is completed and if a DBE SUB­
CONSULTANT has perfonned setvices thereon, the CONSULTANT must complete, and 
return, a Disadvantaged Business Enterprise Utilization Affidavit ("DBE-3 Form") to INDOT's 
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Economic Opportunity Division Director. The DBE-3 Form requires certification by the 
CONSULTANT AND DBE SUB-CONSULTANT that the committed contract amounts have 
been paid and received. 

12. Non-Dlscl'imination. 

A. Pursuant to I. C. 22-9-1-10, the Civil Rights Act of 1964, and the Americans with Disabilities Act, 
the CONSULTANT shall not discriminate against any employee or applicant for employment, to 
be employed in the performance of work under this Contract, with respect to hire, tenure, terms, 
conditions or privileges of employment or any matter dh·ectly or indirectly related to employment, 
because of race, color, religion, sex, disability, national origin, ancestry or status as a veteran. 
Breach of this covenant may be regarded as a matedal breach of this Contract.. Acceptance of this 
Contract also signifies compliance with applicable federal laws, regulations, and executive orders 
prohibiting discrimination in the provision of se1vices based on race, color, national origin, age, 
sex, disability or status as a vetemn. 

B The CONSULTANT understands that the LPA is a recipient of federal funds. Pursuant to that 
understanding, the CONSULT ANT agrees 1hat if the CONSUI:f ANT employs fifty (50) or more 
employees and does at least $50,000.00 worth of business with the State and is not exempt, the 
CONSULTANT will comply with the affinnative actimi reporting requirements of 41 CPR 60-
1.7. The CONSULTANT shall comply with Section 202 of executive order II246, as amended, 
41 CPR 60-250, and 41 CPR 60-741, as amended, which are incorporated herein by specific. 
reference. Breach of this covenant may be regarded as a material breach of Conb:act. 

It is the policy of INDOT to assure full compliance with Title Vl of the Civil Rights Act of 
1964, the Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation Act 
and related statotes and regulations in all programs and activities. Title VI and related statotes 
require that no person in the United States shall on the grounds ofrace, color or national origin 
be excluded from participation in, be denied the b"nefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance. (INDOT's Title VI 
enforcement shall include the following additional grounds: sex, ancestJy, age, income status, 
religion and disability.) · 

C. The CONSULTANT shall not discriminate in its selection and retention of contractors, · 
including wi1hout limitation, those services retained for, or incidental to, construction, planning, 
research, engineeling, prope~ty management, and fee contracts and other commitments with 
persons for services and expenses incidental to the acquisitions of right-of-way. 

D. The CONSULTANT shall not modify the Project in such a manner as to require, on the basis of 
race, color or national migin, the relocation of any persons. (INDOT's Title VI enforcement will 
include the following additional grounds; sex, ancestry, age, income status, religion and 
disability). 

E. The CONSULTANT shall not modify 1he Project in such a manner as to deny reasonable access 
to and use thereof to any persons on the basis of race, color or national origin. (INDOT's Title 
VI enforcement will include the following additional grounds; sex, ancestJy, age, income statos, 
religion and disability.) 

F. The CONSULTANT shall neither allow discrimination by contractors in 1heir selection and 
retention of subcontractors,leasors and/or material suppliers, nor allow discrimination by their 
subcontractors in their selection of subcontractors, leasors or material suppliers, who participate 
in construction, right-of-way clearance and related projects. 
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G. Tlte CONSULTANT shall take appropriate actions to cotrect any deficiency determined by 
itself and/or the Federal Highway Administration ("FHWA") within a reasonable time period, 
not to exceed ninety (90) days, in order to implement Title VI compliance in accordance with 
INDOT's assurances and guidelines. · 

H. During the perfonnance of this Contract, the CONSULTANT, for itself, its assignees and 
successors in interest (hereinafter referred to as the "CONSULTANT") agrees as follows: 

(1) 

(2) 

(3) 

(4) 

(5) 

Compliance with Regulations: The CONSULTANT shall comply with the Regulation 
relative to nondiscrimination in Federally-assisted programs of the Department of 
Transportation (hereinafter, "DOT") Title 49, Code of Federal Regulations, Patt 21, as 
they may be amended from time to time, (hereinafter referred to as the Regulations), 
which are herein incorporated byreferettee and made a part of this Contract. 

Nondiscrimination: The CONSULTANT, with regard to the work performed by it during 
the Contract, shall not discriminate on the grounds of race, color, or national origin in the 
selection and retention of subcontractors, including procurements of materials and leases 
of equipment. The CONSULTANT shall not participate either directly or indirectly in the 
discrimination prohibited by section 21.5 of the Regulations, including employment 
practices when the contract covers a program set forth iu Appendix B of the Regulations. 

Solicitations for SUBCONSULTANTS, Including Procurements of Materials and 
Equipment: In all solicitations either by competitive bidding or negotiation made by the · 
CONSULTANT for work to be petfonned under a subcontract, including procurements 
of materials odeases of equipment, each potential SUBCONSULTANT or supplier shall 
be notified by the CONSULTANT of the CONSULTANT'S obligations under this 
Contract and the Regulations relative to nondiscrimination on the grounds of race, color, 
or national origin. 

Information and Reports: The CONSULTANT shall provide all infonnation and reports 
required by the Regulations or directives issued pursuant thereto, and shall permit access 
to its books, records, accounts, other sources of infonnation, and its facilities as may be 
detetmined by the LP A or INDOT to be pertinent to ascertain compliance with such 
Regulations, orders and instructions. Where any infonnation required of a 
CONSULTANT is in the exclusive possession of another who tails or refuses to furnish 
this irifonnation the CONSULT ANT shall so certizy to the LP A, or INDOT as 
appropriate, and shall set forth what efforts it has made to obtain the information. 

Sanctions for Noncompliance: Jn the event of the CONSULTANT'S noncompliance with 
the nondiscrimination provisions of this contract, the LPA shall impose such· contract 
sanctions as it or INDOT may determine to be appropriate, including, but not limited to: 

(a) withholding of payments to the CONSULTANT under the Contract until the 
CONSULTANT complies, and/or 

(b) cancellation, tennination or suspension of the Contract, in whole or in part. 

(6) Incorporation of Provisions: The CONSULTANT shall include the provisions. of 
paragraphs (1) through (6) in every subcontract, including procurements of materials and 
leases of equipment, unless exempt by the Regulations, or directives issued pursuant 
thereto. 
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The CONSULTANT shall take such action with respect to any SUBCONSULTANT 
procurement as the LPA or lNDOT may direct as a means of enforcing such provisions 
including sanctions for noncompliance: Provided, however, that, in the event a 
CONSULTANT becomes involved in, or is threatened with, litigation with a 
SUBCONSUI:fANT or supplier as a result of such direction, tl1e CONSULTANT may 
request the LP A to enter into such litigation to protect the interests of the LP A, and, in 
addition, the CONSULTANT may request the United States to enter into such litigation 
to protect the interests of the United States. 

A. Should any disputes arise with respect to this Contract, the CONSULTANT and the LPA agree 
to act promptly and in good faith to resolve such disputes in accordance with this Section 13, 
Time is of the essence in the resolution of disputes. 

B. The CONSULTANT agrees that the existence of a dispute notwithstanding, it will continue 
without delay to cany out all of its responsibilities under this Contract that are not affected by 
the dispute. Should the CONSULTANT fail to continue to perfonn its responsibilities 
regarding all non-disputed work, without delay, any additional costs (including reasonable 
attorneys' fees and expenses) incmTed by the LPA or the CONSULTANT as a result of such 
failure to proceed shall be borne by the CONSULTANT. 

C. If a party to this Contract is not satisfied with the progress toward resolving a dispute, the party 
must notify the other party of this dissatisfaction in writing. Upon written notice, the pa11ies 
have ten (10) business days, unless the parties mutually agree in writing to extend this period, 
following the written notification to resolve the dispute. If the dispute is not resolved within ten 
(10) business days, a dissatisfied party may submit the dispute in writing to initiate negotiations 
to resolve the dispute. The LPA may withhold payments on disputed items pending resolution 
ofthe dispute. 

14. Drug-Free Worl<place Certification. 

A. The CONSULTANT hereby covenants and agrees to make a good faith effort to provide and 
maintain a drug-free workplace, and that it will give written notice to the LPA within ten {10) 
days after receiving actual notice that an employee of the CONSULTANT in the State of 
Indiana has been convicted of a criminal drug violation occurring in the CONSULTANT's 
workplace. False certification or violation ofthe certification may result in sanctions including, 
but not limited to, suspension of Contract payments, tennination of this Contract and/or 
debannent of contracting opportunities with the LP A. 

B. The CONSULTANT certifies and agrees that it will provide a drug-free workplace by: 

i. Publishing and providing to all of its employees a statement notifying their employees 
that the unlawful manufacture, distribution, dispensing, possession or use of a controlled 
substance is prohibited in the CONSULTANT's workplace and specifying the actions 
that will be taken against employees for violations of such prohibition; 

ii. Establishing a dmg-free awareness program to infonn its employees of{!) the dangers of 
drug abuse in the workplace; (2) the CONSULTANT's policy of maintaining a dmg-ftee 
workplace; (3) any available drug counseling, rehabilitation, and employee assistance 
programs; and (4) the penalties that may be imposed upon an employee for drug abuse 
violations occurring in the workplace; 
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iii. Notifying all employees in the statement required by subparagraph 14.B.i above that as a 
condition of continued employment, the employee will (1) abide by the terms of the 
statement; and (2) notify the CONSULTANT of any criminal drug statute conviction for 
a violation occuning in the workplace no later than five (5) days after such conviction; 

iv. Notifying in writing the LPA within ten (10) days after· receiving notice from an 
employee undet subdivision 14.B.iii(2) above, or otherwise receiving actual notice of 
such conviction; 

v. Within thirty (30) days after receiving notice under subdivision 14.B.iii(2) above of a 
conviction, imposing the following sanctions or remedial measures on any employee who 
is convicted of drug abuse violations occurring in the workplace: (1) take appt()priate 
personnel action against the employee, up to and including tennination; or (2) require 
such employee to satisfactorily participate in a drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, State or local health, law enforcement, 
or other appropriate agency; and 

vi. Making a good faith effort to maintain a dmg-free wOl'kplace through the implementation 
of subparagraphs 14.B.i. through 14.B.v. above. 

15. Employment Eligibility Vcl'ification. The CONSULTANT affmns under the penalties of perjury 
that he/she/it does not knowingly employ an unauthorized alien. 

The CONSULTANT shall enroll in and verify the work eligibility status of all his/her/its newly hired 
employees through the E·Verify program as defined in IC 22·5-1.7-3. The CONSULTANT is not 
required to participate should theE-Verify program cease to exist. Additionally, the CONSULTANT 
is not required to participate if the CONSULTANT is self-employed and does not employ any 
employees. 

The CONSULTANT shall not knowingly employ or contract with an unauthorized alien. The 
CONSULT ANT shall not retain an employee or contract with a person that the CONSULT ANT 
subsequently leams is an unauthorized alien. 

The CONSULTANT shall require hislhelfits subcontractors, who perform work under this Contmct, 
to certify to the CONSULTANT that the SUB·CONSULTANT does not knowingly employ or 
contract with an unauthorized alien and that the SUB-CONSULTANT has enrolled and is 
participating in the E-Vedfy program. The CONSULTANT agrees to maintain this certification 
throughout the duration ofthe term of a contract with a SUB-CONSULTANT. · 

The LPA may terminate for default if the CONSULTANT fails to cure a breach of this provision no 
later than thirty (30) days after being notified by the LP A. 

16. Force Majeul'e, In the event that either party is unable to perfonn any of its obligations under this 
Contract or to enjoy any of its benefits because of fire, natural disaster, acts of God, acls of war, 
termrism, civil disorders, decrees of govemmental bodies, strikes, lockouts, labor or supply 
disruptions or similar causes beyond the reasonable control of the affected party (hereinafter refetred 
to as a Force Majeure Event), the party who has been so affected shall immediately give written notice 
to tlte other party of the occutrence of the Force Majeure Event (with a description in reasonable detail 
of lhe circumstances causing such Event) and shall do everything reasonably possible to resume 
performance. Upon receipt of such written notice, all obligations under this Contract shall be 
immediately suspended for as long as such Force Majeure Event continues and provided that tlte 
affected party continues to use commercially reasonable efforts ·to recommence performance 
whenever and to whatever extent possible without delay. If the period of nonperformance exceeds 
thirty (30) days from the receipt of written notice of the Force M,Yeure Event, the party whose ability 
to perform has not been so affected may, by giving written notice, terminate this Contract. 
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17. Governing Laws. This Contract shall be construed in accordance with and governed by the laws of 
the State ofindiana and the suit, if any, must be brought in the State of Indiana. The CONSULTANT 
consents to the jurisdiction of and to venue in any court of conipetent jurisdiction in the State of 
Indiana. 

18. Liability. If the CONSULTANT or any of its SUB-CONSULTANTS fail to comply with any 
federal requirement which results in the LPA's repayment of federal thuds to INDOT the 
CONSULTANT shall be responsible to the LPA, for repayment of such costs to the extent such costs 
are caused by the CONSULTANT and/or its SUB-CONSULTANTS. 

19. Indemnification. The CONSULTANT agrees to indemnify the LPA, its officials, and employees, 
and to hold each of them harmless, fi·om claims and suits including court costs, attorney's fees, and 
other expenses caused by any negligent act, en·or or omission of, or by any recklessness or willful 
misconduct by, the CONSULTANT and/or its SUB-CONSULTANTS, if any, under this Contract. 
The LPA shall not provide such indemnification to the CONSULTANT. 

20. Independent Contraetot'. Both parties hereto, in the perfonnance of this Contract, shall act in an 
individual capacity and not as agents, employees, partners, joint ventures or associates of one another. 
The employees or agents of one patty shall not be deemed or construed to be the employees or agents 
of the other party for any purposes whatsoever. Neither party will assume liability for any injmy 
(including death) to any persons, or damage to any property, arising out of the acts or omissions of the 
agents or employees of the other party. The CONSULTANT shall·be responsible for providing all 
necessmyunemployment and workers' compensation insurance for its employees. 

21. Insurance- Liability for Damages. 

A. The CONSULTANT shall be responsible for the accuracy of the Se1vices performed under this 
Contract and shall promptly make necessary revisions or cmrections resulting from its 
negligence, errors or omissions without any additional compensation from the LPA. 
Acceptance of the Services by the LPA shall not relieve the CONSULTANT of responsibility 
for subsequent con·ection of its negligent act, error or omission or for clarification of 
ambiguities. The CONSULTANT shall have no liability for the errors or deficiencies in 
designs, drawings, specifications or other services furnished to the CONSULTANT by the LPA 
on which the Consultant has reasonably relied, provided that the foregoing shall not relieve the 
CONSULTANT from any liability from the CONSULTANT'S failure to fulfill its obligations 
under this Contract, to exercise its professional responsibilities to the LP A, or to notify the LPA 
of any errors or deficiencies which the CONSULTANT knew or should have known existed. 

B. During constmction or any phase of work perfonned by others based on Services provided by 
the CONSULTANT, the CONSULTANT shall confer with the LPA when necessary for the 
purpose of interpreting the information, and/or to correct any negligent act, error or omission. 
The CONSULTANT shall prepare any plans or data needed to correct the negligent act, error or 
omission without additional compensation, even though final payment may have been received 
by the CONSULTANT. The CONSULTANT shall give immediate attention to these changes 
fot· a minimum of delay to the project. 

C. The CONSULTANT shall be responsible for damages including but not limited to direct and 
indirect damages incun·ed by the LPA as a result of any negligent act, error or omission of tbe 
CONSULTANT, and for the LPA's losses or costs to repair or remedy construction. 
Acceptance of the Services by the LP A shall not relieve the CONSULT ANT of responsibility 
for subsequent correction. 
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D. The CONSULTANT shall be required to maintain in full force and effect, insurance as 
described below from the date of the first authorization to proceed until the LPA's acceptance 
of the work product. The CONSULTANT shall list both the LPA and INDOT as insureds on 
any policies. The CONSULTANT must obtain insurance written by insurance companies 
authorized to transact business in the State of Jndiana and licensed by the Department of 
Insurance as either admitted or non-admitted insurers. 

E. The LPA, its officers and employees assume no responsibility for the adequacy of limits and 
coverage in the event of any claims against the CONSULTANT, its officers, employees, sub­
consultants or any agent of any of them, and the obligations of indemnification in Section 19 
herein shall smvive the exhaustion of limits of coverage and discontinuance of coverage beyond 
the tetm specified, to the fullest extent of the law. 

F. The CONSULTANT shall furnish a certificate of insurance and all endorsements to the LPA 
prior to the commencement ofthis Contract. Any deductible or self-insured retention amount 
or other similar obligation unde1· the insurance policies shall be the sole obligation of the 
CONSULTANT. Failure to provide insurance as required in this Conh·act is a material breach 
of Contract entitling the LPA to immediately tenninate this Contract. 

I. Professional Liability Insurance 

The CONSULTANT must obtain and cany professional liability insurance as follows: 
For INDOT Prequalification Work Types 1.1, 12.i-12.6 !he CONSULTANTS shall 
provide not less than $250,000.00 professional liability insurance per claim and 
$250.000.00 aggregate for all claims for negligent performance. For Work Types 2.2, 
3.1, 3.2, 4.1, 4.2, 5.5, 5.8, 5.11, 6.1, 7.1, 8.1, 8.2, 9.1, 9.2, 10.1- 10.4, 11.1, 13.1, 14.1-
14.5, the CONSULTANTS shall cany professional liability insurance in an amount not 
less than $1,000,000.00 pet claim and $1,000,000.00 aggregate for all claims for 
negligent performance. The CONSULT ANT shall maintain the coverage for a period 
ending two (2) years after substantial completion of construction. 

II. Commercial Genei'al Liability Insurance 

The CONSULTANT must obtain and carry Commercial I General liability insurance as 
follows: For INDOT Prequalification Work Types 2.1, 6.1, 7.1, 8:1, 8.2, 9.1, 9.2, 10.1 -
10.4, 11.1, 13.1, 14.1 - 14.5, the CONSULTANT shall cany $1,000,000.00 per 
occunence, $2,000,000.00 general aggregate. Coverage shall be on an occuncnce form, 
and include contractual liability. The policy shall be amended to include the following 
extensions of coverage: 

l. Exclusions relating to the use of explosives, collapse, and underground damage 
to property shall be removed. 

2. The policy shall provide thirty (30) days notice of cancellation to LP A. 

3. The CONSULTANT shall name the LPA as an additional insured. 

ill. Automobile Liability 

The CONSULTANT shall obtain automobile liability insurance coveriog all owned, 
leased, bon-owed, rented, or non-owned autos used by employees or others on behalf of 
the CONSULTANT for the conduct of the CONSULTANT's business, for an amount not 
less than $1,000,000.00 Combined Single Limit for Bodily Injury and Property Damage. 
The tenn "automobile" shall include private passenger autos, trucks, and similar type 
vehicles licensed for use on public highways. The policy shall be amended to include the 
following extensions of coverage: 
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I. Contractual Liability coverage shall be included. 

2. The policy shall provide thirty (30) days notice of cancellation to the LPA. 

3. The CONSULTANT shall name theLPA as an additional insured. 

IV. Watercraft Liability (When Applicable) 

1. When necessary to use watercraft for the performance of the CONSULTANT's 
Services under the terms of this Contract, either by the CONSULTANT, or any 
SUB-CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating the 
watercraft shall carry watercraft liability insurance in the amount of $1,000,000 
Combined Single Limit for Bodily Injury and Property Damage, including 
Protection & Indemnity where applicable. Coverage shall apply to owned, non­
owned, and hired watercraft. 

2. If the maritime laws apply to any work to be performed by the CONSULTANT 
under the tem1s of the agreement, the following coverage shall be provided: 

a. United States Longshoremen & Harbor workers 

b. Maritime Coverage- Jones Act 

3. The policy shall provide thirty (30) days notice of cancellation to the LP A. 

4. The CONSULTANT or SUB-CONSULTANT shall name the LPA as an 
additional insured. 

V. Aircraft Liability (When Applicable) 

1. When necessary to use aircraft for the petformance of the CONSULTANT's 
Services under the terms of this Contract, either by the CONSULTANT or SUB­
CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating the 
aircraft shall cany aircraft liability insurance in the amount of $5,000,000 
Combined Single Limit for Bodily lnjtny and Property Damage, including 
Passenger Liability. Coverage shall apply to owned, non-owned and hired aircraft. 

2. The policy shall provide thirty (30) days notice of cancellation to the LPA. 

3. The CONSULTANT or SUB-CONSULTANT shall name the LPA as an 
additional insured. 

22. Merger and Modification. This Contract constitutes the entire agreement between the parties. No 
understandings, agreements or representations, oral or written, not specified witl1in this Contract will 
be valid provisions ofthis Contact. This Contract may not be modified, supplemented or amended, in 
any manner, except by written agreement signed by all necessary parties. 

23. Notice to Parties: Any notice, request, consent or communication (collectively a "Notice") under 
this Agreement shall be effective only if it is in writing and (a) personally delivered; (b) sent by 
certified or registered mail, retum receipt requested, postage prepaid; or (c) sent by a nationally 
recognized ovemight delivety service, with delivery confinned and costs of delivety being prepaid, 
addressed as follows: 
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Notices to the LPAshall be sent to: 

Shan Gunawardena, PE. PTOE- CitvEngineer 
200 East beny Street. Suite 210 
Fort Wayne, fudiana 46802 

Notices to the CONSULTANT shall be sent to: 

Willis R. Conner. President 
American Stmcturepoint, fuc, 
7260 Shadeland Station 
fudianapolis, Indiana 46256 
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or to such other address or addresses as shall be furnished in writing by any party to the other party. 
Unless the sending party has actual knowledge that a Notice was not received by the intended 
recipient, a Notice shall be deemed to have been given as ofthe date (i) when personally delivered; (ii) 
three (3) days after the date deposited with the United States mail properly addressed; or (iii) the next 
day when delivered during business hours to overnight delivery service, propedy addressed and prior 
to such delivery service's cut off time for next day delivery. The patties aci,nowledge that notices 
delivered by facsimile or by email shall not be effective. 

24. Order of Precedence; Incorporation by Reference, Any inconsistency or ambiguity in this 
Contract shall be resolved by giving precedence in the following order: (l) This Conti-act and 
attacinnents, (2) RFP document, (3) the CONSULTANT's response to the RFP document, and (4) 
attachments prepared by the CONSULTANT. All of the foregoing are incorporated fully by 
reference. 

25. Ownership of Documents and Materials. All documents, records, programs, data, film, tape, 
articles, memoranda, and other materials not developed or licensed by the CONSULTANT ptior to 
execution of this Contract, but specifically developed under this Contract shall be considered "work 
for hire" and the CONSULTANT assigns and transfers any ownership claim to the LPA and all such 
matelials ("Work Product) will be the property of the LPA. The CONSULTANT agrees to execute 
and deliver such assignments or other documents as may be requested by the LP A. Use of these 
materials, other than related to contract performance by the CONSULTANT, without the LPA's prior 
wl'itten consent, is prohibited. During the perfonnance of this Contract, the CONSULTANT shall be 
responsible for any loss of or damage to any of the Work Product developed for ot' supplied by 
INDOT and used to develop or assist in the Services provided herein while any such Work Product is 
in the possession or control of the CONSULTANT. Any loss or damage thereto shall be restored at 
the CONSULTANT's expense. The CONSULTANT shall provide the LPA full, immediate, and 
unrestricted access to the Work Product during the tenn of this Contract. The CONSULTANT 
represents, to the best of its knowledge and belief after diligent inquiry and other than as disclosed in 
writingpdorto or contemporaneously with the execution of this Contract by the CONSULTANT, that 
the Work Product does not infi·inge upon or misappropriate the intellectual property or other rights of 
any third party. The CONSULTANT shall not be liable for the usc of its deliverables described in 
Appendix "A" on other projects without the express written consent of the CONSULTANT or as 
provided in Appendix "A". The LPA acknowledges that it has no claims to any copyrights not 
transferred to INDOT under this paragraph. 

26. Payments. All payments shall be made in arrears and in confonnance with the LPA's fiscal policies 
and procedures. 

27. Penalties, Interest and Attorney's Fees. The LPA will in good faith pe!form its required 
obligations hereunder, and does not agree to pay any penalties, liquidated damages, interest, or 
attomey's fees, except as required by Indiana law in part, IC 5-17-5, I. C. 34-54-8, and I. C. 34-13-1. 

I 
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28, Pollution Control Requirements. If this Contract is for $100,000 or more, the CONSULTANT: 

i. Stipulates that any facility to be utilized in petformauce under m to benefit fi·om this Contract 
is not listed on the Environmental Protection Agency (EPA) List of Violating Facilities issued 
pursuant to the requirements of the Clean Air Act, as amended, and the Federal Water 
Pollution Contml Act, as amended; 

ii. Agrees to comply with all of the requirements of section 114 of the Clean Air Act and section 
308 of the Federal Water Pollution Control Act, and all regulations and guidelines issued 
thereunder; and 

iii. Stipulates that, as a condition of federal aid pursuant to this Contract, it shall notify iNDOT 
and the Federal Highway Administration of the receipt of any knowledge indicating that a 
facility to be utilized in petformance under or to benefit from this Contract is under 
consideration to be listed on the EPA Listing of Violating Facilities. 

29. Severability. The invalidity of any section, subsection, clause or provision of this Contract shall not 
affect the validity of the remaining sections, subsectio;,s, clauses or provisions of this Contract. 

30. Status of Clabns. The CONSULTANT shall give prompt written notice to the LPA any claims made 
for damages against the CONSULTANT resultingfrom Services perfonned under this Contract and 
shall be responsible for keeping the LPA currently advised as to the status of such claims. The 
CONSULTANT shall send notice of claims related to work under this Contract to: 

Shan Gunawardena, PE, PTOE - City Engineer 
200 East beny Street, Suite 210 
Fort Wayne, Indiana 46802 

31. Sub-consultant Aclmowledgement. The CONSULTANT agrees and represents and warrants to the 
LPA, that the CONSULTANT will obtain signed Sub-consultant Acknowledgement fonns, from all 
SUB-CONSULTANTS providing Services under this Contract or to be compensated for Setvices 
through this Contract. The CONSULTANT agrees to provide signed originals of the Sub-consultant 
Acknowledgement form(s) to the LPA for approval prior to petformance of the Services by any SUB­
CONSULTANT. 

32. Substantial Performance. this Contract shall be deemed to be substantially performed only when 
fully petformed according to its terms and conditions and any modification or Amendment thereof. 

33. Taxes. The LPA will not be responsible for any taxes levied on the CONSULTANT as a result of this 
Contract. 

34. Termination for Convenience. 

A The LPA may terminate, in whole or in patt, whenever, for any reason, when the LPA 
determines that such termination is in its best interests. Termination or partial termination of 
Services shall be effected by delivery to the CONSULTANT of a Tennination Notice at least 
fifteen (15) days prior to the tennination effective date, specifying the extent to ·which 
perfonnance of Services under such termination becomes effective. The CONSULTANT shall 
be compensated for Services properly rendered prior to the effective date of tennination. The 
LP A will not be liable for Services performed after the effective date oftermination. 

B. If the LPA tenninates or partially tetminates this Contract for any reason regardless of whether 
it is for convenience or for default, then and in such event, all data, repotts, drawings, plans, 
sketches, sections and models, all specifications, estimates, measurements and data pettaining 
to the project, prepared under the tenns or in fulfillment of this Contract, shall be delivered 
within ten (10) days to the LPA. In the event of the failure by the CONSULTANT to make 
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such delivery upon demand, the CONSULTANT shall pay to the LPA any damage (including 
costs and reasonable attorneys' fees and expenses) it may sustain by reason thereof. 

35. Termination for Default. 

A. With the provision of twenty (20) days written notice to the CONSULTANT, the LPA may 
tenninate this Contract in whole or in patt if 

(i) the CONSULT ANT fails to: 

I. Con·ect or cure any breach ofthis Contract within such time, provided that if such 
cure is not reasonably achievable in such time, the CONSULTANT shall have tlp 
to ninety (90) days from such notice to effect such cure if the CONSULTANT 
promptly commences and diligently pursues such cure as soon as practicable; 

2. Deliver the supplies or perfonn the Services within the time specified in this 
Contract or any amendment or extension; 

3. Make progress so as to endanger perfonnance of this Contract; or 

4. · Petfonn any of the other provisions of this Contract to be petfonned by the 
CONSULTANT; or 

(ii) if any representation or watTanty ofthe CONSULTANT is untrue or inaccurate in any 
material respect at the time made or deemed to be made. 

B. If the LPA tenninates this Contract in whole or in part, it may acquire, under the te1ms and in 
the manner the LPA considers approptiate, supplies or services similar to those tenninated, and 
the CONSULTANT will be liable to the LP A for ai1y excess costs for those supplies or 
services. However, the CONSULTANT shall continue the work not tenninated. 

C. The LPA shall pay the contract price for completed supplies delivered and Services accepted. 
The CONSULTANT and the LPA shall agree on the amount of payment for manufactured 
materials delivered and accepted and for the protection and preservation of the propetty. 
Failure to agree will be a dispute under the Disputes clause (see Section 14). The LPA may 
withhold from the agreed upon price for Services any sum the LPA detennine necessary to 
protect the LPA against loss because of outstanding liens or claims of fonner lien holders. 

D. The rights and remedies of the LPA in this clause are in addition to any other rights and 
remedies provided by law or equity or under this Contract. 

E. Default by the LP A. If the CONSULTANT believes the LP A is in defauit of this Contract, it 
shall provide written notice immediately to the LP A describing such default. If the LP A fails to 
take steps to correct or cure any material breach of this Contract within sixty (60) days after 
receipt of such written notice, the CONSULTANT may cancel and tenrrh1ate this Contract and 
institute the appropriate measures to collect monies due up to and including the date of 
tennination, including reasonable attomey fees and expenses, provided that if such cure is not 
reasonably achievable in such time, the LPA shall have up to one hundred twenty (120) days 
from such notice to effect such cure if the LP A promptly commences and diligently pursues 
such cure as soon as practicable. The CONSULTANT shall be compensated for Services 
properly rendered prior to the effective date of such tetmination. The CONSULTANT agrees 
that it has no right of tennination for non-material breaches by the LP A. 
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36. Waive1· of Rights. No rights conferred on either party under this Contract shall be deemed waived, 
and no breach of this Contract excused, unless such waiver or excuse is approved in writing and 
signed by tl1e party claimed to have waived such right. Neither the LPA's review, approval or 
acceptance of, nor payment for, the Services required under this Contract shall be construed to operate 
as a waiver of any lights under this Contract or of any cause of action alising out of the performance 
of this Contract, and the CONSULTANT shall be and remain liable to the LPA in accordance with 
applicable law for all damages to the LPA caused by the CONSULTANT's negligent perfonnance of 
any of the Services furnished under this Contract. 

37. Work Standa1·ds/Conflicts of Interest. The CONSULTANT shall tmderstand and utilize all 
relevant INDOT standards including, but not limited to, the most current version of the Indiana 
Department of Transportation Design Manual, where applicable, and other appropriate materials and 
shall perform all Services in accordance with the standards of care, skill and diligence required in 
Appendix "A" or, if not set forth therein, ordinadly exercised by competent professionals doing work 
of a similar nature. 

38. No Third-Partv Beneficiaries. This Agreementis solely for the benefit of tl1e parties hereto. Other 
than the indemnity rights under this Contract, nothing contained in this Agreement is intended o1· shall 
be construed to confer upon any person or entity (other than the pa11ies hereto) any rights, benefits or 
remedies of any kind or character whatsoever. 

39. No Investment in Iran. As required by IC 5-22-16.5, the CONSULTANT certifies that the 
CONSULTANT is not engaged in investment activities in Iran. Providing false certification may 
result in the consequences listed in IC 5-22-16.5-14, including termination of this Contract and denial 
of future state contracts, as well as an imposition of a civil penalty. 

40. Assignment of Antitrust Claims. The CONSULTANT assigns to the State all right, title and 
interest in and to any claims the CONSULTANT now has, or may acquire, under state or federal 
antitrust laws relating to the products or services which are the subject ofthis Contract. 

[Remainder of Page lntentlonally Left Blank] 
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Non-Collusion. 

The undersigned attests, subject to the penalties for perjury, that he/she is the CONSULTANT, or that he/she is 
the properly authorized representative, agent, member or officer of the CONSULTANT, that he/she has not, 
nor has any other member, employee, representative, agent or officer of the CONSULTANT, directly or 
indirectly, to the best of his/her knowledge, entered into or offered to enter into any combination, collusion or 
agreement to receive or pay, and that he/she has not received or paid, any sum of money or other consideration 

· for the execution of this Contract other than that which appears upon the face of this Contract. 

Jn Witness Whereof, the CONSULTANT and the LPA have, through duly authorized representatives, entered 
into this Contract. The parties having read and understand the forgoing terms of this Contract do by their 
respective signatures dated below hereby agree to the terms thereof. 

CONSULTANT 
American Structurepoint, Inc. 

17 

LOCAL PUBLIC AGENCY 

Kumar Menon, Member 

!ItA~ 
Mike Avila, Member 

201400242 



Version 12-30-2013 

APPENDIX "A" 

SERVICES TO BE FURNISHED BY CONSULTANT: 

In fulfillment of this Contract, the CONSULTANT shall comply with the requirements of the appropriate 
regulatiOllS and requirements of the Indiana Department ofTransportation and Federal Highway Administration. 

The CONSULTANT shall be responsible for performing the following activities: 

A. Pmject Management for Acquisition Services 

1. The CONSULTANT shall be responsible for administration, scheduling, and coordination of all 
activities necessary to certify that the right-of-way has been acquired and the PROJECT is clear for 
constmction letting, including meetings, conferences, and communications with property owners, 
attorneys, engineers, appraisers, buyers, relocation agents, and the LPA. 

2. The CONSULTANT will submit an Assurance Letter to the LPA for signature and distribution to the 
appropriate INDOT District office. 

3. These rlght-of-way·services include all reasonable services required to secure the parcels based on 'the 
approved engineering design or recommendation to the LP A that a parcel be condemned. 

4. The CONSULTANT will asce1tain that either the appraiser or buyer will provide each parcel owner 
with a copy of How Land is Purchased for Highways. 

5. The CONSULTANT will submit proposed fees for subconsultants to the LPA for approval prior to 
contracting for the services. 

6. The CONSULTANT will process claim vouchers and submit to the LPA for payments to property 
owners. 

7. The CONSULTANT will submit each parcel file to the LPA upon completion of the described 
services. 

8. Upon securing all parcels, the CONSULTANT will submit a Certification Letter to the LPA for 
signature and distribution to the appropriate lNDOT District office. 

B. Appraisal 

l. The CONSULTANT is to perfonn real estate appraisals and prepare appraisal reports in accordance 
with The INDOT Appraisal Manual through the se1vices of an INDOT prequalified appraiser. 

2. The CONSULTANT agrees to fumish the LPA, attached to each report, all comparables used in the 
repo1t, consisting of sufficient sales data in the vicinity of the project and of such recent date that a 
pattern of values may be established. Each comparable prope1ty is to be identified by photograph and 
wJll be located on electronic map attached to each repmi that is to be furnished to the LP A. 

3. The CONSULTANT agrees to furnish appraisals in an original plus tluee copies and one copy on 
green paper for disbursement to the parcel owner. 
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4. If Waiver Valuation repotts are required, the CONSULTANT wlll provide an original plus three 
copies and one copy on green paper for disbursement to the parcel owner to the LPA for approving the 
report prior to acquisition of the parcel. 

5. The appraisal will conform to statutory and judicial determinations regarding nmHompensable items 
as set forth and discussed in The INDOT Appraisal Manual (PDF file fonnat is available on the 
INDOT website) and/or conferences between the parties. 

6. While the plans, aerial mosaics, title infonnation, survey, parcel plats, and calculation sheets have 
been made with reasonable care, there is no expressed or implied guaranty that conditions so indicated 
are entirely representative of those actually existing, or that unlooked-for developments will not occur. 
The CONSULTANT is required to examine carefully all such data and satisfy itself as to the actual 
conditions. In case of any obvious discrepancy between the information fumished by the LPA and the 
actual conditions of the locality, or in case of errors or omissions in said infotmation supplied by the 
LPA, the CONSULTANT shall infotm LPA, in wt1ting, of any such defect, error, or omission that 
cannot be resolved without altering the design. 

7. The CONSULTANT agrees to update reports at the request of the LP A and/or testify on behalf of the 
LPA, on any parcels should he/she be required to do so by the LP A. In consideration for actions taken 
by the CONSULTANT, the LPA will agree in writing to fees for testimony prior to the date the 
CONSULTANT must testify. 

C. Appraisal Review 

I. The CONSULTANT agrees to fumish the LPA all comparables used in the report, attached to each 
report, consisting of sufficient sales data in the vicinity of the project and of such recent date that a 
pattern of values may be established. Each comparable property is to be identified by photograph and 
will be located on electronic map attached to each report that is to be furnished to the LP A. 

2. The CONSULTANT agrees to fum ish reviews in an original plus· three copies and one copy on green 
paper for disbursement to the parcel owner. 

3. The Certificate of Review Repott will conform to statutory and judicial detenuinations regarding non­
compensable items as set forth and discussed in The INDOT Appraisal Manual (PDF file format is 
available on the INDOT website) and/or conferences between the parties. 

4. While the plans, aetial mosaics, title infonnation, smvey, parcel plats, and calculation sheets have 
been made with reasonable care, there is no expressed or implied guaranty that conditions so indicated 
are entirely representative of those actually existing, or that unlooked-for developments will not occur. 
The CONSULTANT is required to examine carefully all such data and satisfy itself as to the actual 
conditions. In case of any obvious discrepancy between the infunnation fumished by the LPA and the 
actual conditions of the locality, or in case of errors or omissions in said information supplied by the 
LPA, the CONSULTANT shallinfotm the LPA, in writing, of any such defect, error, or omission that 
cannot be resolved without altering the design. 

5. The CONSULTANT agrees to update repotts at the request of the LPA and/or testify in comt on 
behalf of the LPA, on any parcels should he/she be required to do so by the LPA. In consideration for 
actions taken by the CONSULTANT, the LPA will agree in writing to fees for testimony prior to the 
date the CONSULT ANT must testify. 

D. Negotiation/Buying 

I. The CONSULTANT will be assigned parcels of real estate to acquire on an as-needed basis. The 
CONSULTANT shall make every reasonable effott to acquire assigned parcels expeditiously through 
buyers prequalified by INDOT. 
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2. The CONSULTANT shall make a prompt offer to acquire each parcel for the full amount that has 
been established and approved by the LP A as just compensation for tl1e acquisition. The offer must be 
made in a Unifonn Land and Easement Acquisition Offer letter that will be given to each parcel owner 
in person or sent by certified mail with retum receipt requested. The CONSULTANT shall also 
provide the parcel owner a copy of the appraisal (the appraisal copy furnished the owner will only be 
on light green paper) and a written statement explaining the basis for the amount that has been 
established. In accomplishing the above, the CONSULTANT shall do the following: 

a. Make all reasonable efforts to personally contact each owner or his designated representative, 
explain the acquisition, and offer in writing the approved estimate of just compensation. When all 
efforts to make personal contact have failed or in the event the property owner resides out of state, 
the owner may be contacted by certified or registered first class mail or other means appropriate 
to the situation. 

b. No later tl1an the first contact where the offer is discussed, the CONSULTANT shall give the 
owner a brochure describing the land acquisition process and the owner's rights, privileges, and 
obligations. 

3. The owner of improvements located on lands being acquired for right-of-way should be offered the 
option of retaining those improvements at a retention value detennined by the CONSULTANT and 
approved by LP A. 

4. A revised offer and summary statement of just compensation will be provided the owner if: 

a. The extent of the taking is revised; or 

b. The approved estimate of just compensation is revised by the Review Appraiser. 

5, The CONSULT ANT shaU maintain adequate records to include a report for each parcel containing but 
not limited to: 

a. The date and place of contact 

b. The pmties of interest contacted 

c. The offer made 

d. The counter offer or reasons offer was not accepted 

e. The signature of the buyer, date, and initialed by the person contacted 

6. The property owner must be given a copy of the repmt on each contact. 

7. The CONSULTANT further agrees that the parcel(s) will be sufficiently documented to meet the 
minimum standards set out in Title 49 CFR Part 24, dated March 2, 1989, and aU attachments and 
amendments thereto. Said Title CFR Part 24, attachments and amendments are incorporated into this 
Agreement by reference and made a part hereto. The CONSULTANT further agrees to follow 
accepted principles and techniques in purchase of real estate in accordance with existing State Laws, 
the Buying Section Policy and Procedures Manual, this "Appendix "A", and any necessary 
interpretation of these fumished by LPA. Any parcel that does not meet such requirements must be 
further documented without additional compensation to the CONSULTANT. 

8, When attempts to buy are successful, a signed statement is to be prepared by the CONSULTANT to 
the effect that: 

a. The written agreement secured embodies aU considerations agreed to by the property owner; 
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b. The CONSULTANT has no direct or indirect, present or contemplated future personal interest in 
the property or in any monetary benefit from the acquisitiotl of the property; and 

c. The agreement was reached without coercion of any type. 

9. When attempts to buy are unsuccessful, the CONSULTANT shall record his recommendation for 
action and submit it to the LP A. 

a. The recommendation must consider administrative settlement, include the amount of settlement 
and reasons for a settlement; 

b. Otherwise, a condemnation report must be filled out and submitted with the completed ftle. 

10. The CONSULTANT shall provide, upon the direction of the LPA, an updated title and encumbrance 
report upon submission of any secured or condemned parcel. 

11. CONSULTANT shall enter pertinent infonnation on appropriate conveyance doctiment(s) for each 
parcel as descdbed in the parcel packet and ensure that the document(s) is recordable for the 
respective county. 

12. If condemnation services are required, the CONSULTANT can provide them as an Additional 
Service. 

E. Relocation Assistance 

I. CONSULTANT shall provide Relocation Assistance for each person, family, business, farm operator 
or non-profit organization being displaced by the project. 

2. CONSULT ANT shall provide all necessmy relocation and advismy services and compute payment for 
each parcel to be relocated. The provision of such services shall be in accordance with ounent INDOT 
regulations. 

3. CONSULTANT shall infmm the public of the relocation payments and services available. The 
booklet "Relocation and You" will be given to each relocatee at the earliest possible contact. 

F. Recording 

1. CONSULTANT shall have the conveyance documents and any other documents necessary for 
recordation recorded in the appropriate county immediately following land acquisitiotl payment to the 
land owner. CONSULT ANT shall verify that respective cmmty guidelines are met prior to recording. 

G. The following services are NOT included in the CONSULTANT's scope for dght-of-way acquisition 
services. If such services are required, an additional supplemental contract for the necessary work will be 
required. 

I. Pre-trial meetings 

2. Courtroom testimony 
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APPENDIX "B" 

INFORMATION AND SERVICES TO BE FURNISHED BY THE LPA: 

The LP A shall furnish the CONSULT ANT with the following. 

A. AI! legal services as may be required for development of the project 

B. An LPA representative with decision-making authorityforinqulries 

C. Payment of all penult and review fees required by agencies having jurisdiction over this project data 

D. LPA letterhead to be used to make offers to prope1ty owners 

E. LPA accounts payable vouchers. IfLPA does not have accounts payable vouchers, standard State Board of 
Accounts vouchers will be used. 

F. LPAattomey contact info11nation for review and approval of conveyance documents 

G. LP A policy regarding recording of conveyance and other applicable documents 

H. LP A partial mortgage release policy 

I. LP A closing policy regarding total acquisitions 

J. Relocation plans for utility facilities owned by the LPA that may be impacted by the Project. 
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APPENDIX "C" 

SCHEDULE: 

No work under this Contract shall be pe1formed by the CONSULTANT until the CONSULTANT 
receives a written notice to proceed from theLPA. 

All work by the CONSULTANT under this Contract shall be completed and delivered to the LPA for 
review and approval within the approximate time peliods shown in the following submission schedule: 

(TO BE DETERMINED) 

A. All land acquisition services by the CONSULTANT under this Contract will be completed 
and delivered to the LP A no later than 270 days after notification to proceed fi·om the LP A. 

1. Appraisals (including review appraisals) and documentation within 120 days after notice 

to proceed with the appraisals 

2. Buying and documentation within I 80 days after receipt of notice to proceed with buying 

on each parcel 
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APPENDIX "0" 

Compensation 

A. AmountofPayment 

1. The CONSULTANT shall receive payment for services perfonned under this Contract based on the 
specific cost per unit multiplied by the actual units of work petfonned as follows. See Exhibit 1 for an 
estimated breakdown of costs per parcel. 

Appraising $141,750 

ii Review Appraising $65,700 

Hi Buying $104,275 

iv Handling and Recording $7,300 

v Relocation $59,850 

vi ROW Management Fee $73,000 

The total amount of $451,875 for right-of-way acquisition services is an esthnate of the cost the 
CONSULTANT will incur in fulfilling the requirements of Appendix A. The flnal amount will be 
adjusted according to the actual units of work performed; however, the total amount for light-of-way 
acquisition services shall not exceed $451,875 unless and until a supplemental agreement is executed. 

2, The CONSULTANT shall not be paid for any service performed by the LOCAL PUBLIC AGENCY or 
not required to develop this project. 

B. Method of Payment 

1. The CONSULTANT may submit a maximum of one invoice voucher per calendar month for work 
covered under this Contract. Tlie invoice voucher shall be submitted to the LOCAL PUBLIC 
AGENCY. The invoice voucher shall represent the value, to the LOCAL PUBLIC AGENCY, of the 
pattially completed work as of the date ofthe invoice voucher. 

2. For services of CONSULTANT's employees engaged directly in the project pursuant to Items M and N 
of Appendix A, an amount equal to the cumulative hours charged to the project by each class of 
CONSULTANT's employees times standard hourly rates for each applicable billing class, plus related 
reimbursable expenses at 1.0 times their direct cost and CONSULTANT's subconsultant's charges, if 
any. CONSULTANT shall be compensated for services petformed under this agreement on an actual 
hours worked basis. Any unused hours will not be invoiced. 

3. The LOCAL PUBLIC AGENCY, for and in consideration of the rendering of the engineedng services 
provided for in Appendix "A'•', agrees to pay to the CONSULTANT for rendedng such setvices the fees 
established above in the following manner. 

a. For all completed services, and upon receipt of invoices from the CONSULTANT and the approval 
thereof by the LOCAL PUBLIC AGENCY, payments covering the work performed shall be due 
and payable to the CONSULTANT. From the partial payment thus computed, there shall be 
deducted all previous partial fee payments made to the CONSULTANT. 

4. In the event of a substantial change in the scope, character or complexity of the work on the project, the 
maximum fee payable and the specified fee shall be adjusted in accordance with Item 6, Changes in 
Work of the General Provisions, set out in this Contract. 
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DIGEST SHEET 

Department: Transportation Engineering 

Resolution Number: N I A (W IO# 12030) 

Title of Ordinance: Right-of-Way Acquisition Services for State Blvd 
Realignment between Spy Run and Cass Street 

Awarded To: American Structurepoint, Inc. 

Amount of Contract: $451,875 of which 80% is federally funded. 

Number of Bidders: Four responses were received to the request for proposals. 

Description of Project (Be Specific): 
The contract is for all right-of-way acquisition services including the following: 

• Appraising 
• Review appraising 
• Buying 
• Handling and recording 
• Relocation and right-of-way management 

The contact amount covers the above services for 70 parcels. 

What Are The Implications If Not Approved: 
The Environmental Assessment was approved by the FHWA on March 2, 2015 
with the proposed roadway alignment with a Finding of No Significant Impact 
(FONSI). This clears the way for the City to move forward with acquisition of 
the necessary right-of-way and construction of the roadway project. There have 
been several properties that have been exposed to flooding due to overrunning 
of the banks of the Spy Run Creek. If not approved, these properties will 
continue to be exposed to flooding and the roadway project will not be able to 
proceed. 

If Prior Approval Is Being Requested, Justify: N I A 

Additional Comments: 
Right-of-way acquisition is expected to take several months. Once this is 
completed we hope to construct the project in two phases with Phase I 
(between Spy Run and Clinton Street) being in 2017 and Phase II (between 
Clinton Street and Cass Street) in 2018. 

o~) o+) ts,-
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