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BILL NO. S-15-03-08 
SPECIAL ORDINANCE NO. S-__ 

AN ORDINANCE approving PROFESSIONAL 
ENGINEERING SERVICES AGREEMENT -
WPCP CHEMICALLY ENHANCED PRIMARY 
TREATMENT IMPROVEMENTS DESIGNER 
SERVICES DURING CONSTRUCTION - WORK 
ORDER #76076 between DONOHUE & 
ASSOCIATES and the City of Fort Wayne, 
Indiana, in connection with the Board of Public 
Works. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA: 

SECTION 1. That the PROFESSIONAL ENGINEERING 
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TREATMENT IMPROVEMENTS DESIGNER SERVICES DURING 

CONSTRUCTION - WORK ORDER #76076 by and between DONOHUE & 

ASSOCIATES and the City of Fort Wayne, Indiana, in connection with the 

Board of Public Works, is hereby ratified, and affirmed and approved in all 

respects, respectfully for: 

All labor, insurance, material, equipment, tools, power, 
transportation, miscellaneous equipment, etc., necessary for 
replacement of chemical feed pumping equipment, 
associated piping, valve electrical, instrumentation, and 
control systems for the phosphorus removal facilities. 
Replacement of phosphorus removal facility programmable 
logic controller & associated equipment. New process 
analytical instrumentation and associated wiring and 
conduit. Piping, valves, and plumbing accessories for 
process analytical instrumentation. New building for a 
portion of the process analytical equipment: 

involving a total cost of TWO HUNDRED SIXTY-FOUR THOUSAND, ONE 
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HUNDRED TWENTY AND 00/100 DOLLARS- ($264,120.00). A copy of said 

Contract is on file with the Office of the City Clerk and made available for 

public inspection, according to law. 

SECTION 2. That this Ordinance shall be in full force and effect 

from and after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AND LEGALITY 

Carol Helton, City Attorney 
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Interoffice Memo 

Dale: March4,2015 

To: Common Council Members 

From: Zach Schortgen, Program Manager, City Utilities Engineering 

City Utilities 
Engineering 

RE: Contract Title: WPCP Chemically Enhanced Primary Treatment Improvements 
Designer Services During Construction. Work Order #76076 

Consultant Selected: Donohue & Associates 

Contract Value: $264,120.00 

The consultant shall provide: Professional engineering services during construction for the Chemically 
Enhanced Primary Treatment Improvements Project. 

Project Description: Replacement of chemical feed pumping equipment, associated piping, valve 
electrical, instrumentation, and control systems for the phosphorus removal facilities. Replacement of 
phosphorus removal facility programmable logic controller & associated equipment. New process 
analytical instrumentation and associated wiring and conduit. Piping, valves, and plumbing accessories 
for process analytical instrumentation. New building for a portion of the process analytical equipment. 

Implications of not being approved: The Water Pollution Control Plant is currently rated at a treatment capacity of 
70 million gallons per day. By the end of2015 the plant will be operating at a peak capacity of between 85 and 100 
million gallons per day. This project provides necessmy monitoring and treatment equipment, training, and other 
tools needed to effectively treat these higher flows. If not approved, the plant will risk upsets in the process as well as 
increase the potential for pe1mit violations. This project will provide the tools that are necessmy for rapid response to 
changes in flow conditions and provide effective wastewater treatment. 

If Prior Approval is being Requested. JustiJV: N j A 

Selection and Approval Process: The consultant was one of 5 firms to submit a statement of 
Qualiflcations for the design. Utilities Engineering staff reviewed the qualifications of all interested fmns 
and established a short list of consultants. Competitive pricing was received for the Designer Services 
During Construction. Evaluation was based on prior work experiences, qualiflcations, proposed scope of 
work and cost. Using this procedure, Utilities Engineering selected Donohue & Associates for this project 
and also fmds their not-to-exceed fee to be the best value. The Board of Public Works approved the 
contract on March 4, 2015. 

Funding: The Professional Services Agreement (PSA) will be funded by 2011 Sewer Revenue Bond. 

Council Introduction Date: March 10. 2015 
CC: BOW 

Matthew Wirtz 
Diane Brown 
Chrono 
File 

s:\engineer\forrru.\adm-fomls\intrm=dot 



PROFESSlONAL SERVICES AGREEMENT 

WATER POLLUTION CONTROL PLANT (WPCP), CHEMICALLY ENHANCED PRIMARY 
TREATMENT (CEPT) IMPROVEMENTS, DESIGNER SERVICES DURING CONSTRUCTION 
("PROJECT") 
CITY OF FORT WAYNE UTILITIES 

This Agreell)ent is by and between 

CITY OF FORT WAYNE ("CITY") 

by and through its 

Board of Public Works 
City of Fort Wayne 
Room 240, Citizens Square 
200 E. Berry Street 
Fort Wayne, IN 46802 

and 

DONOHUE & ASSOCIATES, INC, ("DESIGNER") 
3311 Weeden Creek Road 
Sheboygan, WI 53081 

Who agree as follows: 

CJTY hereby engages DESIGNER to perform the services set forth in Part l - Services ("Services") and 
DESIGNER agrees to perfonn the Services for the compensation set forth in Part Ill - Compensation 
("Compensation"). DESIGNER will be authorized to commence the Services upon execution of this 
Agreement and written authorization to proceed from CITY. CITY and DESIGNER agree that these 
signature pages, together with Parts I-IV and attachments referred to therein, constitute the entire 
Agreement ("Agreement") between them relating to the PROJECT. 

-Page 1 ~ 



APPROVED FOR CITY 

CITYOFFORTWAYNE,INDIANA 

BY: __ /hLIJ.'J,<l(&~LJu~·~' ~­
Mike A vita, Member 

f4:oo.M~ BY: 

APPROVED as to form and legality. 

APPROVALS 

APPROVED FOR DONOHUE & ASSOCIATES, INC. 

DATE: --~,;:___.:l~F-.'--0_/r _____ _ 
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A. GENERAL 

PARTI 
SERVICES 

The DESIGNER prepared the Contract Documents for the construction of the WPCP CEPT 
Improvements. The CITY will retain another firm, hereinafter called the Engineer, to act as the 
CITY's representative, to assume all duties and responsibilities, and to have the rights and authority 
assigned to the Engineer in connection with the work to be performed in accordance with the 
construction Contract Documents for the WPCP CEPT Improvements. The DESIGNER will also 
provide professional engineering services during the construction phase of the WPCP CEPT 
Improvements. The DESIGNER will consult with, advise, and assist the Engineer in connection 
with the completion of the work in the construction Contract Documents of the WPCP CEPT 
Improvements. The Designer will also prepare operation and maintenance (O&M) manual 
documents and will provide operational procedures and training services associated with the 
construction phase of the WPCP CEPT Improvements. 

B. PROJECT DESCRIPTION 

Construction of the WPCP CEPT Improvements is generally described as follows: 

1. Removal of existing chemical feed pumping equipment and associated piping and valve 
system for the phosphorus removal facilities. Replacement with new chemical feed 
pumping equipment and associated piping and valve system, and associated electrical and 
instrumentation and control systems. 

2. Removal of existing phosphorus removal facility programmable logic controller (PLC) 
equipment and replacement with new PLC equipment. 

3. New process analytical instrumentation and associated wiring and conduit. 
4. Piping, valves, and plumbing accessories for some of the process analytical 

instrumentation. 
S. New precast, prefabricated concrete building for some of the process analytical 

instrumentation. 

C. SCOPE OF WORK 

Services to be provided by DESIGNER under this Agreement are as follows: 

!. General 

a. Assign Gary Cressey, P.E., as Project Manager/Project Engineer authorized to act as 
DESIGNER's representative for the PROJECT. 

b. Provide monthly progress reports to the CITY to document services performed and 
schedule status. The topics of the monthly report will include: PROJECT Headlines, 
Schedule, Budget, Key Activities, and Technical Tssues. This will typically be performed 
as part of the monthly PROJECT invoicing process. 
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2. Construction Servic<Js 

a. General Administration of the Contract Documents. Consult with, advise and assist the 
Engineer in the Engineer's role as CITY's representative. DESIGNER's 
communications with the CITY and the Contractor shall be through, or with the 
knowledge, of the Engineer. 

Pre-Construction Cmiference. Prepare for and participate in the Pre-Construction 
Conference. The pre-construction conference will be conducted by the Engineer. 
DESIGNER attendance at the Pre-Construction Conference is an optional service 
under the control of the CITY. 

b. Visits to Site tmd Observation of Construction. In COJmection with observations of the 
work while it is in progress: 

Make visits to the site at intervals as requested by tl1e Engineer in order to observe, as 
an experienced and qualified design professional, the progress and quality of the 
work specifically identified by the Resident Project Representative ("RPR") pmvided 
by the Engineer. Such visits and observations by DESIGNER are not intended to be 
exhaustive or to extend to every aspect of the work or to involve detailed inspections 
of the work, but rather are to be limited to spot checking, selective sampling, and 
similar methods of general observation of the work based on DESIGNER's exercise 
of professional judgment as assisted by the RPR. Based on information obtained 
during such visits and such observations, DESIGNER will detennine in general ifthe 
work identilied by the RPR · is proceeding in accordance with the Contract 
Documents, and repott findings to the Engineer. 

The purpose of DESIGNER's visits to the Site will be to enable the Engineer to 
better carry out the duties and responsibilities assigned to and undertaken by the 
Engineer dnring the Construction Phase; and in addition, by exercise of 
DESIGNER's efforts as an experienced and qualified design professional, to provide 
the Engineer a greater degree of confidence that the completed work will confonn in 
general to the Contract Documents and that the integrity of the design concept of the 
completed Project as a functioning whole as indicated in the Contract Documents has 
been implemented and preserved by the Contractor. DESIGNER shall not, during 
such visits or as result of such observations of the work in progress, supervise, direct, 
or have control over the work, nor shall DESIGNER have authority over or 
responsibility for the means, methods, techniques, sequences or procedures of 
construction selected by Contractor, for safety precautions and programs incident to 
the work or for any failure of Contractor to comply with laws and regulations 
applicable to Contractor's, furnishing and performing the work. Accordingly, 
DESIGNER neither guarantees the performance of any Contractor nor assumes 
responsibility for any Contractor's failure to furnish and perform its work in 
accordance with the Contract Documents. 

Defective Work. Recommend to Engineer that the work be disapproved and rejected 
while it is in progress if DESIGNER believes that such work will not produce a 
completed Project that conforms generally to the Contract Documents or that it will 
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prejudice the integrity of the design concept of the completed Project as a functioning 
whole as indicated in the Contract Documents. 

Monthly Construction Progress Meetings: Participate in monthly construction 
progress meetings via phone. 

I&C Coordination: Attend coordination meetings with the CITY and the l&C 
System Supplier regarding programming to be performed by the I&C System 
Supplier. At the meetings, review functional descriptions and design intent. ClarifY 
questions raised by the I&C System Supplier. 

Process Control System Field Testing: Attend field testing of the process control 
system programming to verify operation for compliance with the established 
functional description and design intent. 

c. Clarification and Interpretations; Field Orders. Provide clarifications and interpretations 
of the Contract Documents as requested by the Engineer appropriate to the orderly 
completion of the work. Such clarifications and interpretations will be consistent with 
the intent of and reasonably inferable from the Contract Documents. Provide input as 
requested by the Engineer so that the Engineer may issue Field Orders authorizing minor 
variations from the requirements of the Contract Documents. The clarifications will be 
transmitted electronically through the CITY's Project Management Information System 
(PMIS). 

d. Change Orders and Work Change Directives: Recommend Change Orders and Work 
Change Directives to the Engineer, as appropriate, and provide support documentation to 
the Engineer, as appropriate, so the Engineer can prepare Change Orders and Work 
Change Directives. 

e. Shop Drawings and Samples: Review and approve or take other appropriate action in 
respect to shop drawings, samples and other data which Contractor is required to submit, 
but only for confomtance with the design concept of the Project and compliance with the 
information given in the Contract Do.cuments. Such reviews and approvals or other 
action shall not extend to means, methods, techniques, sequences, or procedures of 
constmction or to safety precautions and programs incident thereto. The shop drawings 
will be transmitted electronically through the CITY's Project Management Information 
System (PMIS). 

f Substitutes: Evaluate and determine the acceptability of substitute materials and 
equipment proposed by the Contractor, and forward recommendation to Engineer. 

g. Inspections and Tests. The RPR will review certificates of inspections, tests, and 
approvals of general construction work as required by laws and regulations and the 
Contract Documents. DESIGNER shall review certificates of inspections, tests, and 
approvals of mechanical, electrical, and instmmentation work as required by laws and 
regulations and the Contract Documents. Review of such certificates will be for the 
purpose of determining that the results certified indicated compliance with the Contract 
Documents and will not constitute an independent evaluation that the content or 
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procedures of such inspections, tests, or approvals comply with the requirements of the 
Contract Documents. DESIGNER shall be entitled to rely on the results of such tests. 

h. Disagreements between CITY and Contractor. Assist the Engineer in rendering formal 
written decisions on claims of the CITY and the Contractor relating to the acceptability of 
the work or the interpretation of the requirements of the Contract Documents pertaining 
to the execution and progress of the work. In assisting in such decisions, DESIGNER 
shall be fair and not show partiality to the CITY or Contractor and shall not be liable in 
connection with any decision rendered in good faith. 

i. Operation m1d Maintenance (O&M) Manual. 

I) Prepare O&M manual in electronic fonnat. 

2) After startup of the facilities is complete, modifY the manual to incorporate CITY 
review comments. 

3) Furnish manual in electronic format. 

4) Review manufacturer's O&M literature for confmmance to the Contract Documents. 
Deliver approved manufacturer's O&M literature to the CITY. 

/, Record Drawings. Prepare record drawings from Contractor's annotated set (redline 
markup) of contract drawings showing changes made during constrnction. Furnish four 
copies of 11" x 17" record drawings. Furnish three copies of a CD that contains AutoCad 
and PDF files of the record drawings. 

m. Substantial Completion. If requested by the CITY, make site visit(s) to participate in an 
inspection with the Engineer, the CITY, and the Contractor, to determine if the work is 
Substantially Complete. Provide recommendation to the Engineer relative to issuance of 
certificate of Substantial Completion. These services would be provided through the 
CITY Controlled Design/Construction Services Allowance. 

n. Final Notice q{ acceptability q{the work. If requested by the CITY, make site visit(s) to 
assist the Engineer in conducting a final inspection to determine if the completed work 
is acceptable so that the Engineer may recommend, in writing, that final payment be 
made to Contractor. These services would be provided through the CITY Controlled 
Design/Construction Services Allowance. 

o. limitation of Responsibilities. DESIGNER shall not be responsible for the acts or 
omissions of any Contractor or of any of their subcontractors, suppliers, or any other 
individual or entity performing or furnishing any of the work. DESIGNER shall not be 
responsible for failure of any Contmctor to perfonn or furnish the Work in accordance 
with the Contract Documents. 

3. Operational Procedures and Training Services 

a. Training. 
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I) Prepare and deliver operator training in training modules. 

2) The training modules shall include an instructor guide consisting of a Jesson plan, 
learning objectives, a student pre-test, and audio visual aids. The student guide shall 
include process overview, control system, operational information, drawings, and 
visual aids. The training shall be delivered three times; twice to the operations staff 
and once to the maintenance staff. 

3) Prepare a training manual for each of 25 students. 

4) Attend the Contractor's vendor training. Review the training for conformance with 
the Contract Documents. 

h. Startup Services. 

I) Consistent with Section 017913 System and Facility Performance Testing Procedures 
as specified in the Contract Documents, assist with preparation of startup plans to 
coordinate the responsibilities of the Contractor, I&C System Supplier, and the CITY 
at the time when construction is complete and the facilities are ready for operation. 

2) Provide startup operation services to assist in the startup of the facilities. 

3) Prepare Standard Operating Procedures (SOPs) in electronic format. Respond to and 
incorporate CITY review comments. 

D. PROJECT TIMING AND SCHEDULE 

DESIGNER will be authorized to proceed with the Services upon execution of this Agreement. 
DESIGNER shall perfonn Services consistent with the schedule of the construction contractor. 
Services are expected to begin in 2015 and to be completed in 2015. 

PART II 
CITY'S RESPONSIBILITIES 

The CITY will, at its expense, do the following in a timely manner: 

I. Assign a person authorized to act as the CITY's representative for the PROJECT. 

2. Make available to DESIGNER documentation applicable to the work on this PROJECT. 

3. Make available to DESIGNER access to the site. 

4. Respond to requests for information and clarifications by DESIGNER. 
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A. COMPENSATION 

PART III 
COMPENSATION 

1. Compensation for Services performed in accordance with Part I- Services of this Agreement will 
be on a time and expense not-to-exceed basis in accordance with standard billing rates in effect at 
the time the Services are performed. The 2015 billing rate schedule for the DESIGNER is 
attached to this Agreement as Attacl1ment A. 

2. The total Compensation for Services will not exceed $264,120 without written approval from the 
CITY based on the following distribution of compensation: 

$214,120 Designer Services During Construction 
$50,000 City-Controlled Contingency 

3. The total Compensation is conditioned on the time to complete the Services not exceeding that 
identified in Part I - Services of this Agreement. Should the time to complete the Services be 
extended beyond this period, the total compensation to DESIGNER will be appropriately 
adjusted. 

4. DESIGNER will notify CITY if PROJECT scope changes require modifications to the above­
stated contract value. Services relative to scope changes will not be initiated without authorization 
from CITY. 

B. BILLINGANDPAYMENT 

J. Timing/Format 

a. DESIGNER will invoice the CITY monthly for Services completed at the time of billing. 
Such invoices will be prepared in a fonn and supported by documentation as the CITY may 
reasonably require. 

b. CITY will pay DESIGNER within 30 days of receipt of invoice. 

2. Billing Records 

a. DESIGNER will maintain accounting records of its costs in accordance with generally 
accepted accounting practices. Access to such records will be provided during normal 
business hours with reasonable notice during the term of this Agreement and for 3 years after 
completion. 
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ATTACHMENT A 

Donohue & Associates, Inc. 
2015 Billing Rates 

Engineer/Specialist VIII 

Engineer/Specialist VII 

Engineer/Specialist VI 

Engineer/Specialist V 

Engineer/Specialist IV 

Engineer/Specialist Ill 

Engineer/Specialist II 

Engineer/Specialist I 

Technician II 

Technician I 

Administrative Assistance Ill 

Administrative Assistance II 

Administrative Assistance I 

Notes: 

$225 

$205 

$185 

$165 

$150 

$135 

$120 

$100 

$90 

$80 

$80 

$70 

$60 

Labor charge-out rates are for normal work week. 
Billing rates are In effect for 2015 and may be adjusted annually 

to reflect labor cost Increases. 
Mileage is billed at the current IRS stipulated rate. 
Printing and reproductions are billed at cost. 



PART IV 
STANDARD TERMS AND CONDITIONS 

I. STANDARD OF CARE. Services shalt be performed in nccordanct wilh 
fl1e ~!andard of llrofession[l\ ptactice ordillatlly ext!rdsed by tile applicable 
profi:5sion at the time and \\-'ilhin the locolity where the services are 
performed. No wamm1y or guarantee, expn:sg or implied, are provided, 
including warranties ot guarantees· contained in any unitbnn commen:itd 
cotkl. 

2. CHANGE OF SCOP~ 1'hc scope of Services set forth in this Agreement 
is based on facts known at the lime of execution of lhis Agreement, 
including, if applicable, infom1ation supplii!d by ENGINEER and CITY. 
ENGINEER will pmmptly nntltY CJTY of any pen;ciwd chnnges of scope 
in wrihng :mU the parties slmlt negqfiatC modtfications to this A!,•Jc~ment. 

3 SAFETY. ENGJNEER ~hull establish and maintain pro&,<rams and 
pr<:~cedures for 1lle safety of its employee-.9. ENGINEER specifically 
disclaims any autJtorlly or responsibility for general job site safety and safely 
of person!! other than ENGINEER employees. 

<1. DELAYS. Jf events- beyond the conlroJ of ENGINEER. inc-luding, but 
not limited to, fire, flood, explosion, riot, strike, war, process shutdown, act 
of C'n;d or tbc public enemy, and ~~ or regulation of Any govemmenr 
agency, te:nlh in delay to any schedule established in thi<:> At,>Rern~nt, such 
schedule shall be extended for a period equill to the delay. In I he event such 
delay exc~ds 90 dny.s,. ENGINEER will be entitled to all cq\lilable 
adjustment in compensalion_ 

5. 1EIUviiNATION/SUSPENSJON. Either party may temllnate this 
Agreement upon 30 days \\-Titten notice to the oth~r patty in the event of 
substantial failure by 1he other putty to perfonn in accordance with its 
obligatlons: under this Agreement through no fault of the terminating pany. 
CITY slmll PAY ENGfNF.FR for all Services, inchtding profit relating 
lhert:!o, rendered prior Co hmninntion, pl1ts any exp~s~:s: of termination 

ENGJNEER or CITY, for purposes of convanicncc, m.1.y at any tinlc by 
\VTiltcn notice tcmtinatc the secviccs under lflis A_grt:cment rn the event of 
1>uch h:nninntion, ENCiiNELiR shall be (nlid fur nil aulhllrized services 
rendered prior tu llo'rminatiun incJuding reasonnble profit and expenses 
relating thereto. 

6. REUSE OF PROJECT DELlVERABLES. Reuse of anv documents or 
other dcliver<~blcs, including ell;clronic medi11-. pertaining tO the Ploject by 
CITY for any purpose other than lhat 1br whi~;b such <:II.Jcum~nts or 
delivcrables were originally prcp!md, or nltcmation of such docume11ts or 
deliverahlcs without written \'trification (lt adaptation by ENGlNEER for 
the specific putpOSe intended, shall be at CITY's sale risk 

?. OPINIONS OF CONSTRUCTION COST, Any opinion of construction 
oosls (ll'tJiated by flNGTNEER is SUJlptied for the- general guidance (lf the 
ClTY only. Since ENGINEER has no comrol over compcliti~·e bidding or 
market ~ondiliom;, ENGINEER cnnnl.lt gu!\J"anfee th.; l!CC!Imt:y of such 
opinions as compared to ~.:onlmcl bids or actual~.:osts to ClTY. 

8. RELATlONSHIP WITH CONTRACfORS. ENGINEER shall serve as 
CITY's professional tepresentattve for th~ Services, and mar make 
recommendations tv CITY concerning actions relating to CITY's 
conttactors, but ENGINEER spooiflcally dlsclaltn~ any authority to dlrcel or 
supervise the mean~. tnC1hnd!t, rechniqltl!:;, :!e<juenccs nr prOt!Cdurcs of 
construction selech:d by C11"Y's contraclurs. 

9. MODIFICATION. This Agreement, UJXHl cxeculion by both parties 
hereto, can be modified only by a written instrument signed by both parties 

lO. PROPRJETARY INFORMATION. Information relating to the Project, 
m1IC..~!l In the public domain, shall he kcfll confidcntlal by ENGINEER and 
shall not be made available In third parties without wrilfen consent of CITY_ 

ll. lNSURANCH ENGINEHR shall maintain in filii force and effect 
tl1uing tile petfonnance Qf !he Services the following insuran<:l;! cm•e1age; 
providt:d, however, that if a High Risk Insurance Attachment is altacl1ed 
hereto, llu: Iequiremenls or the High Risk lnmrance Allaclunent shall be 
substituted in lieu of the followlng requirements; 

a) Worker's Compensation tx:r .statutocy requirements 
b)Geooml Liability $1,000,000 rninimum per o«:urrence/ $1,000,000 

aggr-egate (if the value of the projects exe«:ds 
SlO,OOO,OOO !hen [1\1~ !!hall be $.5,000,000 
uggregale). 

c) Automobile Lif!bility $1,000,000 pei ul-cuncuce 
d) Products.Liabihiy $l,OO!l,OUOpcr uecuuenee 
e) Completed Operntinn~ Liability $1 ,{)00,000 min"mmm per occurrciJCC 

The certificate of Insurance must show the City of fort Wayne, its 

Divisions and Subsidiaries as an Additional Insured and a Cectificat~ 
Holder. with 30 days notification of cnncellation or non-renewal. All 
Certificates oflnsuran~e shl11tlll be sent to tile fol!O\~ing address: 
Cily of Fort Wnyne Purchasing Depru1mcm 
1 E Main Street, RmB-91 
Fort Wayne, IN 46802 

12. JNlJEMNlTIES. To 1he fullest extent pennittOO by law, ENCilNEER 
shall indemnify llJid saYC bann!css the City from :tnd again.'itlns~. liability, 
and damages sustained by CITY, its agenls, empluyt:es, alltl r~pr~enlatiws 
by reason ofinjmy or death to persons or damage to llmg1ble property to the 
extent caused din:ctl}· hy the ncghgent errors or 1.1mis~iore; of ENGJNEER, 
its agents or employees. 

J3. LIMITATIONS OF I.lABILITY. Each putty's liability to the olhertbr 
any loss, cosl, dWm, lill'Dility, damage, or t\\pense (including attorneys' 
fees} relating to or arising out of any negligent aet or omi&~iQn in its 
performance of obligations arising out of this Agreement, shall be limited to 
!he amount of direct damage actually inc!Uled Ab_sent gross negligence or 
kttowfng and willful miscomlnct whicl1 causes a loss, neither party shall be 
liabl~ Ill the other fOr any indirect, specinl or conseq11ential damage tlf any 
kind whatsoever. 

14. ASSIGNMENT. The rights and obligations of this Agreeme~LI cannot 
be assigned by either party wlthnut written permission of the other p;nty. 
This Agreement Shall be binding UPfin and insure to the bend'it of any 
pcmlittcd assigns. 

IS. ACCESS. CTTY shall provide ENGtNEER safe access to any premise-s 
necessary for ENGINEER to provide 1he Services. 

16. PREVAtUNG PARTY LntGATION COSTS. ln the event any actions 
are brought to enforce "this Agreement, tire pn:vailing paJ1y shnll be entitled 
to wllect ils litigation oosls from the other pat1y. 

17. NO WAIVER. No waiver by cilhcr party of any defllUft hy Llie otl1er 
party ln the perfcn\Wlce of any pankula:r xcctlon of 1his Agreement shall 
invalidHte another section of this Agr«:ment or opc:mlc a.~ a \Vaiver of any 
future default, whether like or different in chuacter. 

18. SEVERABILITY. The various temt, pro\·ision.'l lllld covenanl.'i herein 
contained shall be deemed to 00 separate and .s~:vcrable, and U1e invalidtty or 
unenf-orceability of any of them shall not nft"ec! or impair lhe va1tdity or 
enforceability off he remainder. 

19, AlnlfORITY, The p:rsons signing this Agreement warrant that they 
have the authority tn sign as, or on behalf of, tlle parl for whom th~:y an~ 
signing 

20. STATUTE- Of LIMITATION. To the fullest extent pemlitt;:d by law, 
parties 11grec that, cx-cepl for claims for indemnification, the lime period fo1 
bringing claim~ regarding ENGINEER's p;:rfonnanc~ wtder !his Agreement 
shall expire one year after Project Compk-tion. 

21. CONS.EN'f bE CREE NOTIFICA T!ON. ENGTNEER slJaH perform, or 
cause otbcls to pcrfom1, all work undenaken in conoecti(ln wirh this 
Agree men! in a good and wotiunan-like manner and in confonnan~ .,.,·ilh 
the tams of the Coment Decree entered in the U.S District Court on April I, 
2008 by the United States and State of Indiana ENGINEER ackno\\1edge~ 
that it lul.s been provided a oompletc copy oftlte Crmsent Dccr<:c which can 
be viewed fll 
lttw:iiwwv.-.cil\l)lfmtwa\1le.om•indcx.phn.'e<~ntent·\·icwlt494II566: 

22. DOC!ThfENT RETENTION_ Nntwilhstanding any otlter provision of 
thisAgreem~:nt, ENGINEER agr~es to presen'c all nun-identical copies of 
all documents, reconls and other iltfotmation (whether in physicaJ or 
electronic fonn} with it) ENGINP.RR'.s PQS~e$Si~lll of cunlrolnml '1\"tJich 
relate, in uny manner. to the performance of the \\Utk 1mdertakeu in 
connection \\ith !his Agreerneol for a pl!riod of I yenr nfler the completion 
conlempla!ed by t~ Agreement (the "Relention Pt'liud''). Prior to the ~:rul of 
the Retcn1ion Period, or at any earlier time if requested by the Ciry, 
ENGINEER shall provid~J the City with complete copies of such documents, 
record~ and other infoml<ltion at no cost to the City. The copies siJall be 
provided to the City on CD or DVD media, and indh•idual files shall be in 
Adol1e PDF fnnnat. "111e individual file~ shall be contained ina ZIP 
formatted file, and tlw filename oJthe ZIP -~hall include !he name of the 
projccl and the ENGINEER No- pari of any file shalf be encrypted or 
protected from copying. .~uch copies shall he aec{lmpanied by a \'erificd 
Wfittcn statement from the ENGINEER attesting that It hM pto\•Jded the City 
\~ith complete. copies of all documents, records and other iofoJmatlon which 
relates to the \\-urk contempluted by the Agrcl.!rncnt. 


