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BILL NO. S-15-11-09
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving WPCP COMBINED
HEAT & POWER SYSTEM MAINTENANCE
AGREEMENT - RES. #75865, W.O#75865 -
$120,000.00 between KRAFT POWER
CORPORATION and the City of Fort Wayne,
Indiana, in connection with the Board of Public
Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the WPCP COMBINED HEAT & POWER

SYSTEM MAINTENANCE AGREEMENT - RES. #75865, W.O.#75865 -

$120,000.00 by and between KRAFT POWER CORPORATION and the City

of Fort Wayne, Indiana, in connection with the Board of Public Works, is
hereby ratified, and affirmed and approved in all respects, respectfully for:

All labor, insurance, material, equipment, tools, power,
transportation, miscellaneous equipment, etc., necessary for
maintenance on two (2) 400 kW generators installed by
Kraft Power for the WPCP Combined Heat & Power System
as a part of project: "Primary, Secondary and Digester
Improvements Part 1":

involving a total cost of ONE HUNDRED TWENTY THOUSAND AND 00/100
DOLLARS - ($120,000.00). A copy of said Contract is on file with the Office of

the City Clerk and made available for public inspection, according to law.
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SECTION 2. That this Ordinance shall be in fuli force and effect

from and after its passage and any and all necessaty approval by the Méyor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Caroi-Heiton, City Attorney
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CHP SYSTEM MAINTENANCE CONTRACT

0? / THIS CHP SYSTEM MAINTENANCE CONTRACT (the “Contract”) is entered into this
.__day of October, 2015, by and between Kraft Power Corporation, (hereinafter the
“Supplier"), a Massachusetts corporation with a principal place of business at 198 Wildwood
Avenue, Woburn, MA 01801 and Cily of Fort Wayne (hereinafter the "Customer"), located at
2601 Dwenger Avenue, Ft Wayne, IN 46803.

WHEREAS, Customer has a single CHP System {hereinafier the "CHP System"),
installed at the following location (hereinafter the "Site");

Fort Wayne WPCP

2601 Dwenger Avenue
Fort Wayne, IN 46803

WHEREAS, Customer wishes to provide for the orderly and proper care and
maintenance of the CHP System, and the Supplier is willing to provide such maintenance,
service and repair to Customer for the CHP System.

NOW, THEREFORE, in consideration of the foregoing, which shali be deemed to be
a substantive part of this Contract, and the mutual covenants, promises, agreements,
representations and assurances contained in this Contract, and other good and vaiuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
hereby agree as follows:

1 Form of Contract
1.4 This Contract is a contract for the delivery of maintenance, repair and service by

the Supplier for the CHP System, and is not, and shall not be construed, as an
Energy Supply Contract.

2 Definitions

2.1  ‘“Operational Hours” means the number of actual run hours of the CHP System.

2.2 "Supplier’ means Kraft Power Corporation.

2.3 ‘“Contract” means this document and its Appendices

2.4 ‘"Customer” means City of Fort Wayne, Indiana

25 'CHP System” means the plant and equipment supplied by Kraft Power
Corporation under a separate contract, and which constitutes all of the equipment
covered under this Contract, including warranties for such equipment.

2.6 "Generated Power" shall mean the power measured at the generator terminals,

2.7 ‘Month" means a calendar month,

2.8 *Minimum Running Load’ is the kW demand level below which the CHP System
will shut down on low load.

2.9 “Work” shall mean all services, repairs and/or maintenance operations provided by
the Supplier under this Contract.
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3 Scope of Contract

3.1

3.2

33

3;4

3.5

Except as otherwise described hersin, this Contract covers all service, repair and
maintenance operations, including parts, materials, equipment and labor, required
to ensure that ihe CHP System maximizes the number and availability of
Operational Hours, and ensures the reliable, efficient, safe and cost effective
oparation of the CHP System as supplied.

All work performed hereunder by the Supplier shall be done by Kraft Power
System's trained professlonals. All workmanship shall conform to practices which
are standard and customary in the trade and all work shall be performed by
workers skilled in their fields.

Any alteration 1o iocal permitting requiremants for environmental emissions fram
the CHP System that necessitates equipment replacement or modification is
axcluded from the scope of this Contract,

All scheduled maintenance is providead for under this Contract, as shown in Exhibit
B, provided that the CHP System is operated in accordance with the instructions
and software provided by the Supplier. The Customer shall be liable for the
additional cost of any repairs or maintenance reguired due to misuse, alteration or
interference with the CHP Systern by any party other than the Supplier, and for
excluded services as defined in Section 3.5. In the event that the Supplier and
Customer cannot agree in advancs upen responsibility for any additional costs
pursuant ta this Section, the Supplier may, and will have the right to provide
necessary repairs, service and maintenance, notwithstanding the parties' dispute
regarding financial responsibility for such work. Any disputes under this Section
shall be resclved in accordance with Section 19 (Disputes) of this Contract,

This Contract dees not cover any maintenance or repair which results, in whole or
in part, from:

a)  Wiliful damage, misconduct, vandalism or other unauthorized acts by
anyone other than Supplier or its agents;

b)  Fire, theft, or other risks now or hereafter normally covered by an "all
risks” policy of insurance, including extended coverage;

¢}  War, riofs, civil commotion, flood, storm, earthquake, or any similar event;

d)  Any alteration, addition to, substitution, repair, service or replacement of any
part of the CHP System or related electrical, plumbing, or fuel connection not
authorized by Supplier. Supplier acknowledges that the CHP System and
related systems instalied as of the first day of successful interconnection with
the utility are installed in accordance with its requirernents;

e} Anydamage to the CHF System caused by fuel that is not in conformance
with the manufacturer's fuel specification;

f)  Any use of the CHP System in any manner ofter than its designated use,
as defined in Exhibit A, and the manufacturer's documentation;

g) Customer’'s failure to perform any covenant contained in this Cantract;

hy  Any inaccuracies, impraprieties, mishaps or issues related to the
installation of other equipment or davices not approved by appropriate
vendor or Supplier.

Furthermore, the following are expressly excluded from this Contractunless
covered by the ariginal manufaciurers' warranty:

Complete replacement of tha angine

Repair or replacement of the engine crankcase or crankshaft
Replacement or rewinding of the alternator {Generator)

Replacement of steam generator or chemicals for feed-water
Replacement of radiators or repiacement of engine coolant.
Replacemeant of electrical components (electric motors, VFD's, breakers,
controf boards, ete.)
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in the event of a disagresment between the parties as to whether replacement or
repair of the engine or other component is appropriate, the parties agree to refer
the matter ko the manufacturer of the subject equipment, to share the cost of having
the manufacturer's representative examine the subject equipment, and to abide by
the recommendation of the manufacturer as to whether or not the subject
equipment is capable, within commercially reasonable limitations, of belng repaired
to a state of useful opgrational effectiveness.

If Supplier underiakes repairs to the CHP System as the direct result of any of the
acts and/or events excluded from coverage under this Section, Customer agrees fo
pay Supplier for materials, expenses and labor required for the repalr at Supplier's
then-effective rates.

3.6 CGustomer agrees that upon any parts replacement by Supplier, the parts or
material removed shall besome the properly of Suppiier. Supplier maintains sole, reasonable
discration as to repair or raplacement of any portion of the CHP System. [n the event that
Supplier determines that it is necessary to replace any component, Supplier may at its sole,
reasonable discretion supply a new or rebuili component.

3.7 This Contract excludes the cost of meeting ongoing emissions requirements
(including annual testing, if required, or other ongoing emission compliance measures). This
Contract excludes the cost of periodic protective relaying testing or other ongoing utility or
government compliance measures, if required. .

38 The Supplier shall hold strategic spare parts for the CHP Systent on site or at ils
premises at its cost. If this Contract is cancelled prior to the end of its original or extended
term, Customer will pay the Suppller for the spare parts deemed specific to this Contract prior
to defivery of those spare parts to Customer FCA {Supplier's premises) in accordance with
Incoterms 2010, It is hereby agreed that title to any parts supplied under this Contract shail
pass from the Supplier to the Customer upon delivery FCA (Supplier’s premises) in
accordance with incoterms 2010

3.9 The CHP System will be connested via an Ethernet connection 1o the Supplier's
remote monitoring system, which will provide data collectlon, analysis and reporting functions,
and responses to all alarms raised by the CHP System, All equipment is provided and will be
maintained by the Supplier, but the Ethernet connection will be provided and maintained in
working order by the Customer,

3.10  Unless otherwise agreed by the parties, Supplier will perfoim scheduled
maintenance tasks, including annual services and overhaul services, during the week
{Monday through Friday) between the hours of 7:00 AM & 3:30 PM. Costs incurred for staff to
provide productive wark during the stipulated hours are not reimbursable by the Owner. Such
costs may include, but are not limited to, overtime pay, overnight accommadations and meals.
Major overhaul services may require the removat of part of the CHP System and
transportation to Supplier's service facllity,

3.41  Notices

tnless otherwise specified herein, all notices, regquests, consents and other
cammunications hereunder shall be in writing, shall be addressed 1o the receiving party's
acdress set forth below or to such other address as a party may designate by notice
hereunder, and shall be either delivered (i} in hand, {if) by overnight courier, {iif} sent by
ceriified or registered mail, return receipt requested, postage prepaid, or (iv) by email with a
read receipt:

In the case of the Customer: Brian Rabinson
WPCP Superintendent
2601 Dwenger Ave
Ft Wayne, IN 46803
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Gifice: 260-427-2607
Erail. Brian.Robinsen@cityofforiwayne.org

In the case of the Supplier: Owen M. Duffy

Prasident

Kraft Power Corparation
198 Wildwoed Avenue
Woburn, MA 015888

Office:781-938-9100
Fax.781-833-7812
Email:oduffy@krafipower.com

Any such notice shall be deemed given when so delivered in-hand, or if sent via telex,
telecopy, facsimile, emall, or by overnight courier when so received, or if maited, three days
after haing deposited with the Poslal Service.

Qperation of the CHP System

4.1

4.2

4.3

Customer understands and agrees that when its need for power from the CHP
system is less than 200kW, the CHP System cannot operate because it can only
e at fifty percent (50%) or more of its 400kW capacity. Customer must supply its
own source of power when its power needs are lass than 200kW.

Custorner understands and agrees that when the load is continuously fess than
200KW for more than 30 minutes, or less than 100kW for 10 minutes, the CHP
System will shut down. The minimum off time for the CHP System on low load
shut down will be one hour.

Customer agrees to operate the two CHP units with equal load and run hours, to
the maximum extent possible. The contract price offered in Section b6 is based on
accomplishing maintenance to both machines in the same service intervals.

Contract Price

5.1

5.2

8.3

The price 10 undertake the maintenance and service plan detailed in Exhibit B of
this Contract is broken into two elements, as stated in Seclion 5.2 through 5.3
below,

To account for the fixed costs associated with the services to be provided
hereunder, regardiess of ufilization level, a fixed charge applies. This charge
includes 24/7 monitaring, on-line alarm response (if needed), reports, managemeant
overheads, and plant preservation. [t will be billed monthly:

Fixed Charge: $600.00 / Month

The core element of the CHP System maintenance program is the scheduled
servicing of the blogas fired engine and auxifiary systems, and includes
consumable maintenance supplies including lubricating oil, and filters, and all
scheduled maintenance. 1t does not include repair or replacement of failed parts
or components beyond the warranty period.

Scheduled Maintenance Annual Charge: $60,000.00 per each of the two
units which make up the GHP System, invoiced in monthly equal
instalments.
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Payment

Payment shall be made against detailed, monthly invoices submitted promptly after
the end of each calendar month of operation of the CHP Sysiem. Each invoice will
contain an itemization of all charges for which payment is requestad.

6.2 Payment shall be made within & maximum of thirty (20} days from receip! of

invoice.

6.3 Hours of operation for purposes of Section 8.1 will be tracked and accessible

through the CHP System,

6.4 Inthe svent of any dispule regarding the invoiced amount, Customer shall pay the

undisputed amount pending resolution of any disputed ameunt, and the disputed
amount shall not be the subject of any interest or penalties if resolved between the
parties themselves without arbitration.,

6.5 Customer may request and Supplier shall deliver, within thirty (30) daye of the

7

request, any and all documents reasonably required by Customer in its discretion
to canfirm the acouracy of any Monthly Report and/or invoice. With notice to the
Supplier, Customer reserves the right fo posipone the start of processing of the
invgice until alf documents received, Customer reserves the right to engage the
servicas of a company of its choiee to audit and review the records of Supplier lo
ensure compliance with the terms and conditions of this Contract and Supplier
shall assist all such efforts,

Performance

7.1 The design performarnce of the CHP System is contained in the Data Shest (Exhibit

7.2

7.3

74

A). The Data Sheet states the tolerances and standards that apply to the
petformance of the CHR 8ystem. Supplier warrants and represents herein that the
information contained in Exhibit A is a fair and accurate accounting of such data.

The CHP System Performance will be dependent upon gas quality and availability.
Supplier cannot guarantee CHF performance if gas does not meet manufacturer's
required standard., Supplier reserves the right {o renegotiate the cost of services
provided based on oil analysis which indicates chronic deviation in gas quality.

Once sach year at a sultable time when the capacity can be ulilized, the CHP System
wilt be tested on full load to verify continued performance within the tolerances stated,
An allowance for degradation shall be made depending on how close the engine is to
a major overhaul. The degradation allowances are set forth on the Data Sheet.
Testing will be conducted uging the insttumentation and PLC installed in the CHP
System. It is accepled that variation in fuel specification will lead o variation in
performance. The CHP system is only warranted to meet its rated performance
when fuel is strictly in accordance with the engine vendors specification.

The measuwrement of performance shall be from the metered data recorded or by
calculation where a heat meter Is not fitted and shali ba caleulated by adding the
Generated Power to the Recovered Heat then dividing by the Consumed Gas. For
simplicity, all energy measuwrement unifs shall bé kWh,

Variafions

8.1 From time-to-time the Supplier may offer enhancements to improve the efficlency,

relability of functionality of the installed system as such are developed. Also, the
Customer may request modifications for similar reasons.

8.2 All such variations shall be fully priced and evaluated and a cost/benefit case

made as appropriate to determine the impact of the variation on the installed
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syster. Customer shall have no obligation to accept any additional services or
variations from Supplier and Supplier shall obtain advance written approval from
Customer prior to implementing any such variation for which additional costs are
requested from Customer. Refusal by Cusfomer io accept any such additional
services or varfations wilt in no way limit, modify or waive any obligation by
Supplier to deliver any services or assurances provided by this Contract.

8.3 Work camried out to repair or otherwise correct damage caused by misuse,
alteration or interferance with the system by any party other than the Supplier shall
be deemad a variation to the Contract for which additional charges will be paid by
the Customer. Supplier shall provide Customer with advance notice and receive
written approval from Customer of any additional charges priar to commencement
of such work.

8.4 Work that is not covered by the basic charges set forth above in Section & will not
be implemented without a wiitten instruction from the Customer incorparating the
agreed cost of the work to be performed.

Duration

9,1 The initial Contract term shall be for 8,760 operating hours on each engine or
twelve (12) months from the Contract Start Date set forth in Section 8.2, whichever

pocurs first,

9.2 The "Contract Start Date” shall be the time the CHP System is first put to beneficial
use, which shall be documented by the issuance of {he Substantial Completion

Certificate.

8.3 An extension to the Contract term may be negotiated at any time by matual written
agreement of the Supplier and the Custamer. The hourly rate may vary depending
upon the term of the propesed contract extension.

9.4 TERMINATION/SUSPENSION. Customer may ierminate this Coniract upon 30
days written notice to the Supplier. Customer shalf pay Supplier for all Work
rendered prior to termination.

Assignment and Subcontract

10.1 The Supplier may subcontract parts of its obligations under this Contract to
appropriately qualified and approved organizations. All subcontraciors aftending
the Site will identify themselves as representing Supplier Customer reserves the
right to withhold approval of any subcontractor, but will not exercise that right

unreascnably.

10.2 The Customer shall be informed in writing and prior to any commencement of work
of any subconfract operated under the Contract.

10.3 The Contract shall not be assigned by a Party in its enfirety except with the prior
written permission of the athet Party, which shatll not be unreasonably withheld.

Supplier’s Obligations

11.1 The Supplier will maintain the CHP System and use its best efforts to ensure that
the assurances on availability and performance are met as per the performance
griteria set forth in Article 8 - Performance of this Contract.

11.2 The Supplier will provide conlinuous monitoring of the CHP System and be
equipped to receive and interpret alarms.
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11.3 The Supplier will provide a gualified on-line response to all alarms within four hours

of receipl.

In the event of an emergency the Customer will have 24 hour access to the
Supplier at these numbers in order of priority:

Site Monitoring Center #

11.4 The Supplier will report to the Customer each month on the performance of the

CHP System.

11.5 Supplier shall provide Customer, on a manthly basis, with a statement designating

the number of available, unavailable, scheduled outage and unscheduled outage
hours for the CHP System for the preceding month and shall include for each
unavailable period a description of the reason and responsibility for such
unavailability,

11.6 The Supplier will ensure that all staff and subcontractors attending the CHP

System will at all times abide by the site rules and regulations as provided from
time to time by Customer. All work at the Customer's site will be conducted in a
manner to avoid disruption of or interference with the business operations of the
Customer. The Supplier shall be rasponsible to instruct, frain and advise all of its
employees and agents regarding all Customer rules and regulations and all local,
state and national health and safety rules and regulations applicable to any work to
be performed pursuant to this Contract. Supplier remains primarily responsile for
this Contract and the actions of its employees, agents, and subcontracters,

11.7 Supplier shall pravide any documentation, records or data reasonably requested

by Gustomer relative to any aspect of the performance of this Contract.

11.8 The Supplier will ensure that the CHP System and Customer's property will be left

in a clean and workmanlike condition on completion of Work under the Contrast,
and thaf all waste material generated will be removed and disposed of legally.

11.8 The Suppiier will provide 48 hours advance notice to the Customer on each

cccasion that it intends to make a planned or unplanned visit to the site and
Supplier shall leave a record of each visit prior to departure from the site.

11.1¢ For each incident of an outage, the Supplier will work cooperatively with the

Customer to determine the root cause of the outage, The Supplier will prepare a
report documenting their findings as to the cause of the outage, Where the cause
is the respongibility of the Supplier, the Supplier will include a description of the
remedy, associated outage time and any recommendation to prevent a repeat
incident. This report Is due within 2 working days of the identified cause of the
outage.

11.11 INSURANCE. Supplier shall maintain in full force and effect during the performance

of the Sarvices the following insurance coverage;

E)] Worker's Compensation per statutory requirements.

{b) General Liability $1,000,000 minimum per accurrence/
$1,000,000 aggregate (if the value of the
project exceeds $10,000,000 then this shall

be $5,000,000 aggregate)
(@ Automobile Liahility $1,000,000 minimum per occurrence
(d) Products Liability $1,000,000 minimum per occurrence
{e) Compieted Operations Lisbility $1,000,000 minimum per occurrence
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The Certiflcate of Insurance must show the City of Fort Wayne, Hs Divisions and
Subsidiaries as an Additional Insured and a Certificate Holder, with 30 days
nolification of. AN Certificates of Insurance should be sent to the following address:

City of Fort Wayne Purchasing Depariment
230 East Berry St.
Fort Wayne, IN 46802

Supplier shali provide Customer with 30 days notification of any non-renewal of
required policies,

12  Independence of the Parties

Supplier, Its agents, servants, employees and representatives are independent contractors
with regard to pecforming this Contract. Nothing in this Contract in any way creates any
agency or employment relationship between the Supplier or any of its employees, agents,
representatives or servants, on the one hand, and the Customer, on the other hand.
Supplier cerlifies and warrants that neither it nor any of s directors, officers, agents,
representatives or employess which will participate in any way in the performance of the
Supplier's obligations hereunder has or will have any conflict of interest, direct or indirect,
with the City of Fort Wayne or any of its departments, divisions, agencies, officers, directors
or agents.

13 Customer's Obligations

13.1

13.2

13.3

13.4

13.5

13.6

Customer shall provide Supplier with utility prices applicable to the CHP System,
these will include but not be limited to: Natural Gas, Imported Power, Demand
Charges. Customer accapts that such charges will be used by Supplier to define
economic operation of the system, Utility prices will be provided annually to
coinclde with Section 7 of this Contract,

Customer will provide reasonable access to the Supplier and its subcontractors, 24
hours per day and 365 days per year, to the CHF System for the purpose of
maintaining, repairing, or inspecting the equipment, with Supplier providing
advance verbal notice of each site visit,

Customer shall provide a confinuous sopply of fuel to the CHP System at
Customer’s cost,

Customer shall restrict access to the CHP System, its immediate environment, and
to its interfaces with fuel supply and power delivery points, to adequately frained
and knowledgeable persons. The Customer will post warning notices placed on or
within the plant, and at the points of connection of the plant, and Customer will
take reasonable steps to ensure that those nolices are clesrly visible at alf times,
and that the warnings and instructions on such notices are sirictly adhered lo.

For each incident of an outage, the Customer will weork cooperatively with the
Supplier to determine the root cause of the outage. The Customer will prepare a
report documenting their findings as to the cause of the outage. Where the cause
is the responsibility of the Custamer, the Custorner will include a description of the
remedy, associated outage fime and any recommendation o prevent a repeat
incident. This report iz due within 2 working days of the identified cause of the
outage.

CGustomer shali performy daily visual inspection of the CHP System and shall
maintain & log of auch inspections on a Supplier-provided form.

14 Access to Site
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14.1 Procedures for access to site and repoiting attendance shali be provided by the
Custamer, as will any security passes needed for vehicles and individuals regufarly
attending the CHP System instaliation and maintenance.

14.2 Within 30 minuies of ardval on site during normat working hours and with advance
notice of the arival time, the Supplier's agent shall be given access to the CHP
System.

14.3 When the Site is closed or unoccupied and access to the Site is required by
Supplier, a procedure shall be provided by the Customer to allow access to the
Supplier within two hours of telephone contact being made and within 30 minutes
of arrival at the Sita.

18 Force Majeure

Supplier wilt make reasonable commercial efforts {0 observe the dates indicated for defivery
or aother performance. Supplier shall be excused and shall not be liahle for defays in
delivery or in performance or failure to deliver due to any cause not within Suppiier's
reasonable conirol, which causes include bt are not limited to, sirikes; slow-downs;
lockouts; riots; civil unrest; war (declared or undeclared); terrorism; fire, severe weather,
valcanoes and acts of God. Supplier's performance shall be deemed suspended during any
such excusable delay and for a reasonable period of time thereafter and Customer shall
accept performance hereunder. No penalty of any kind nor shall any liquidated damages he
effective against rior be paid by Supplier for any delays in performance, whether or not such
delays are based on an excusable delay. As used herein, "performance” includes, without
limitation, engineering, design, fabrication, shipment, delivery, assembly, installation,
testing, and warranty repair or replacement as appiicable. If any such delay lasts for a
periad longer than ninety (90) days in the aggregate, then the Partles agree that this
Contract shall be considered cancelled for convenienge in accordance with Section 11.

16 Liability

16.1 INDEMNITY. To the fuliest extent permitted by law, each party shall indemnify and
save harmless the cther party from and against loss, fiabilty, and damages
sustained by that other parly, its agents, employees, and representatives by
reason of injury or death to persons or damage to properly to the extent caused
directly by the willful or negligent errors or omissions of the indemnifying party, its
agents or employess.

16.2 LIMITATION OF LIABILITY. Each party’s liabilify to the other party for any loss,
cost, claim, damage, or expense (including attorneys’ fees) relating to or atising
out of any negligent act or omission in its performance of obligations arising out of
this Contract, shall be limited to the amount of direct damage actually incurred.
Neither party shalf be llable to the other or {0 anyone else for any conseguential,
special, punitive or indirect damages.

17  Intellestual Property

All Intellectual Property owned by the Supplier shall continue to be the sole property of
the Supplier. Intellectual Property includes all patents, capyright materials, and design
rights.

18 Confidentiality

18.1 The parties recognize that in the course of their relationship, Supplier may disclose
to Customer, and Customer will have, and will continue to have access o cerfain
Confidential Information (as defined below) belonging to Supplier, and that
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Bupplier desires that any such Confidential Information remain confidential,
Customer agrees not to disclose Suppiier's Confidential irformation to any Person
(as defined herein) and will use the same mesans it uses o protect its own
confidentiat information, but In no event tess than reasonable means, to prevent
the disclosure and to protect the confidentiality of Supplier's Confidential
Information. The foregoing will not prevent Customer from diselosing Confidential
information which belongs to Supplier that is {) alfready known by Customer
without an obligation of confidentiality, (i) publicly known or becomes publicly
known through no unauthorized act of Customer, (i) rightfully recelved from a third
party who received the Confidential Information without similar restrictions, (iv}
independently developed by Customer withoui use of Supplier's Confidential
information, (v} authorized by Supplier for disclosure, or (vi) required to be
disclosed pursuant to a requirement of a governmental agency, court grder, so
long as Customer provides Supplier with notice of such requirement prior to any
such disclosure. This language may conflict with the Freedom of Information Act
that City Utilities must abide by.

18.2 Confidential Infformation means:

A.  Information related to Supplier or any business entity which controls, is
controlled by, or is under common control with Supplier Affiliate"),

{) Which derives economic value, actual or potential, from not being
generally known to or readily ascertainable by ofher persons who can obtain
economic value from its disclosure or use; and

(i} VWhich is the subject of efforts that are reasonable under the
clreumstances to maintain its secrecy; and

B. All tangible repreductions or émbodiments of such information.

Confidential Information includes, but s not limited to, all business records,
trade secrets, business plans, know-how, markeling plans, strategies and
ideas, lisls or compilations of Information, supplier contacts, or service
partners, financial information, personnel data, existing or fulure products or
services, and any information contained in any documents prepatred by or for
Supplier, at Supplier's expense or otherwise in furtherance of Supplier's
business which it does not make known fo the public. Confidential
Information also includes information, which has been disclosed to Supplier
or its Affiliates by a third party and that Supplier or any Afiiliate is obligated to
freat as confidential

18.3 Customer shall hold the Confidential Information in trust and in sirictest
confidence, and will not use, reproduce, distribute, disclose or otherwise
disseminate the Confidential Information except as provided herein.  Supplier
reserves the right to either not give Gustomer a copy of its Confidential Information
of require Customer to refurn all copies once Customier has reviewed the
Confidential Information.

16,4 Customer may disclose the Confidential Information to its employees, officials,
board members, auditors, and consultants, in each case on a “need tg know"
basis. Customer will nofify Supplier if it receives any requests that call for the
release of Supplier's Confidential Information.

18.5 Nothing contained in this Contract shall be construed as granting or conferring any
rights by license or otherwise in any Confidential Information disclosed to
Custormer. All Confidentiat Information shall remain the property of Supplier and
shall be returned by Customer to Supplier upon requesl.  All notes, abstracts,
memaoranda, or other documents prepared by Customer that confain Confidential
information or any discussion thereof, éxcept as relates to the operation,

10
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18.6

18.7

maintenance or ownership of the CHP System, shall be destroyed or retumned to
Supplier upon written request by Supplier, Customer will certify to Supplier that it
has complied fully with Supplier's instructions and has not retained any portion of
the Confidential Information, However, upon termination of this Contract due to
Supplier's default, andfor completion of the Contract term, Customer will ba
allowed to retain such service manuals as it needs to maintain the operation of the
CHP System.

The Customer shall not unreasonably withhold permission for the Supplier to use
details of the CHP System installation and its aperation for marketing and publicity
purposes. Supplier will give Customer notice prior to bringing any visitors to see
the CHP System as leng as it does not [ecpardize securty of the system and
fazility that would affect the health and safety of the community

The Customer shall give reasonable access, on receiving a minimum of seven (7)
day notice, for visits by interested parties to the Site and CHP System conducted
by the Supplier for marketing purposes. The Gustomer reserves the rights to limit
the number of visits or frequency of visits, refuse parties and refuse dates that
confiict with plant operation schedule or jeopardize plant security.

Disputes

19.1

18.2

19.3

19.4

i any dispute arises between the Customer and the Supplier, the parly identifying
such dispute shall notify the other In writing, specifying the nature of the dispute
{"Matter in Dispute”).

Shauld the Customer and the Supplier fail to agree on a solution to the Matter in
Dispute, in writing, within ten (10) husiness days of the notice referred to in Section
19.1 either party may refer the Matter in Dispute io their respective CEQ or other
senfor executive/manager together with any correspondence, agreed minutes of
meetings and agreed notes of discussions between the parties relating to the
Matter in Dizpule, who shall then attempt to resolve the Matter in Dispute in good
faith withir fen (10} business days from the date of the referral.

Where the circumstances so require, the parfies shall use afl reasonable efforts {o
expedite the above procedure.

If agreement is reached on the Matter in Dispute pursuant to Section 198.2 sach
party shall promptly comply with its obligations as set out in the written record of
such agreement. If a solution to the Matter in Dispute has not been agreed in
wiiting within twenty-five (26) husiness days of service of the notice referred to in
Section 19.1, either party may take such lawful action as they may deem
necassary or appropriate to protect or enforce their rights under this Contract.

Governing Law

20.1

20.2

This Contract shall be governed by and construed in all respects in accordance
with the Laws of the State of Indiana,

It is the desire and intent of the parties that the provisions of this Contract shall be
enforced to the fullest extent permissible.  Accordingly, § any particular
paragraph(s), subparagraph(s), or partion{s} of this Contract shall be adjudicated
to be invalid or unenforceable as written, such paragraph(s), subparagraph{s), or
nortion(s) shall be modified to the extent necessary o be valid or enforceable.
Such madification shall not affect the remaining provisions of this Confract. To the
extent any paragraph(s), subparagraph(s), or porticn{s) of this Contract found
invalid or unenforceable cannot be modified to be made valid or enforceable, then
the Contract shall be construed as if that paragraph(s), subparagraphis), or
portion{s) were deleted, and all remaining terms and provisions shall ba
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enforceable in [aw or equity in accordance with their terms to the exdent
permissible by law.

Suspension

214

If the Customer suspends, delays or otherwise encumbers (a “Suspensian™) the
Supplier's performandce under this Contract for a period of time that in the
aggregate sxceads sixty {60) days, then unless otherwise agread to in writing by
the Supplier, the Supplier may, at its option, either: (a) treat such Suspension as
though the Customer cancelled this Contract for convenience and as such the
Customer agrees to pay the Supplier for such deemed cancellation pursuant {o
Section 9.4 and such other charges as specifically provided for in this Contract; or
{b) if the Customer requests in writing, and the Supplier accepts such request,
resume performance provided that the Customer also agrees In such request to
pay the Suppller for ali reasonable costs and expenses incurred related to the
Suspension and the resumption of performance and to reschedule all delivery and
milestone dates as required by the Supplier. If the Supplier treats a Suspengion a8
though the Customer cancelled this Contract for convenience, the Supplier may
make arrangements to deliver the affected repair or parts in accordance with
Section 9.4. The Customer shall consicer reimbursing the Supplier for reasonable
costs and expenses incurred and fully documented, as a result of any Suspension
by the Customer that does not in the aggregate exceed sixty (60) days.

22 Export Compliance and Anti-Corruption

23.

221

222

22.3

The Customer will not sell, assign or otherwise transfer the Work or replacement
parts purchased from the Supplier if such sale, assignment or transfer would
violate, or would result in the Supplier being in violation of any United Mations,
United States, Eurapean Union or other applicable laws or rules related to export
or re-export restriclions. In case of doubl regarding US export or re-export
restrictions, The GCustomer is obliged to address the Supplier for appropriate
infarmation and assistance.

The Customer agrees that it and its employees or representatives wili not violate
any provision of any United Nationsg, United States, European Union or any other
applicable law related to biibery, whether related to a public official or private
persorn.

if the Customer fails to meet iis obligations in Sections 22.1 or 22.2, the Customer
shall defend, indemnify and hold the Suppliet harmless from and against any fines,
penailies and/or damages resulting therefrom. In addition, the Supplier may, at its
discretion, terminate this order without any further liability or abligation.

Miscellaneous

231

23.2

23.3

NO WAIVER. No waiver by elther party of any default by the other party in the
performance of any particular section of this Contract shall invalidate another
section of this Contract or opgrate as a waiver of any future default, whether like ar

different in character.

SEVERABILITY. The varicus terms, provisions and covenants herein containad
shail be deemed to be separate and severable, and the invalidity or
ynenforeeability of any of them shall not affect or impair the validity or
enforceability of the remainder.

AUTHORITY. The persons signing this Contract warrant that they have the
authority to sign as, or on behalf of, the party for whom they are signing.

12




Krafl Power Corporation CHP Systern Sarvice Contract

IN WITNESS WHEREOF, the parties hereto have executed this Coniract as of the day and
year first above wiilten.

The CUSTOMER: The SUPPLIER:
The Gity of Fort Wayne Kraft Power Corporation

-

See gHe-hod Cn. \‘b-/% <
Name: Name: Owen M. Duffy, President
Date; Date: October 8, 2015
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Approval of Maintenance Agreement between the City of Fort Wayne and
Kralt Power for Work Order #758065, Water Pollution Control Plant
Combined Heat & Power System Maintenance, Compensation for services
performed shall be $120,000.00.

BOARD OF PUBLIC WORKS

Date: /Z)/a"?/ //i:)

Robert P. Kennedy, Chairma

Kumar Menon, Member

BY: //,}Mug

Mike Avila, Member

ATTLST: v .,/,W //% /z@( /

[ngely Richards; d}k




CITY OF FORT WAYNE, INDIANA

KﬁxQ’r Qm.,zr (,a. Lo m.Lc

{vendor Kame)

VENDOR DISCLOSURE STATEMENT RELATING TO:
1. FINANCIAL INTERESTS;
2. POTENTIAL CONFLICTS OF INTEREST;
3. CURBENT AND PENDING CONTRACTS OR
PROCUREMENTS

Vendors desiring to snter into certain cantracts with the Clty of Fort Wayne, Indiang {the “City") shall disclose
their financial interests, potential conflicts of interest and cwrrent and pending contract or procurement
information as set forth below.

The following disclosures by Vendors are required for all contracts with annual payments by the City in the
amount of $50,000 or more. Vendors shall disclose thek financial interests, potential conflicts of Interast and
other contract end procurement Information identified in Sections 1, 2'and 3 below, as a prerequisite for
consideration for a contract awarded by the City. This Disclosure Staiement must be comptated and
stibmitted togsther with the Vendor's contract, bid, proposal or offer,

A publicly traded entity may submit its current 10K disclosure filing in satisiaction of the disciosure
reguirements set forth in Sectlons 1 and 2 helow.

Section 1; Disclosure of Financilal Interest in Vendor

a. If any individuals have sither of the following financial interests in Vendar {or its parent), please check afl
that apply and provide their names and addresses {affach additional pages as necessary):

{i} Equlty owngrship exoeeding 5% ()

(i) Distributable income share exceeding 5% I |

(iii) Not Applicable (If N/A, go to Section 2) by

Name: Name:
Address: _ Address:

b. For each individual fisted in Section 1a. show his/her type of equity ownership:

sole proprietorship  (__) stock ()
parinership intereat ) unitg (LLCH ()
other {explain) )

¢. For each individual listed In Section 1a. show the percentage of ownership interest in Vendor (or its parent):
ownership Interest:

Name: o

Name: o
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Section 2: Disclosure of Potentlal Contlicts of interest (not applicable for vendors who file a 10K)
Far each individual listed in Section 1a. chack "Yes" or “No” to indlcate which, If any, of the following potential
conflict of Interest relationships appiy. If "Yes®, please describe using space under applicable subsection
{attach additional pages as necessary):

a City employment, currently or in the previous 3 years, inciuding contractual employment for services:

Yes No _—"
b. Clty employment of “Member of Immediate Family” - (defined herein as: spouse, parent, child or
sibling) including contractual employment for services in the previous 3 years:
Yas No [

¢. Relationship 1o Member of Immediate Family holding gleclive City office currently or in the previous 3
years; Yes No L—

¢. Relationship to Member of Immediate Family halding appoiniive City office currently or in the previous 3

years: .
Yes No """

Section 3: DISCLOSURE OF OTHER CONTRACT AND PROCUREMENT RELATED INFORMATION

a. Does Vendor have gurrent contracts (inciuding leases) with the City? Yes 1// Ng

If "Yes", identify each current contract with descriptive information including purchase order or contract
reference number, contract date and City contact below (atlach additional pages as necessary).

REC-00¥
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b. Does Vendor have pending contracts {including leases), bids, proposals, or other pending procurement
relationship with the City? Yes No

If "Yes®, identify each pending matter with descriptive information including bid or project number,
contract date and City contact using space below (attach additional pages as necessary),

e. Does vendor have any existing employeas that are also employed by the City of Fort Wayne?

Yes No

If "Yes", provide the employee's name, current positicn held at vendor, and employment payment
terms (hourly, salaried, commissioned, efc.).

Name / Position / Payment Terms:

Name / Position / Payment Terms:

Name / Position / bayment Tems:

d. Does vendor's representative, agent, broker, dealer or distributor {if applicable) have any existing employees
that are also employed by the Clly of Fort Wayne? For each ingtance, plaase provide the name of the
representative, agent, brokar, dealer or distribulor; the name of the City employes, and the payment terms
{houtly, salarled, commissloned, etc.).

Company / Name / Payment Terms:

Company / Name / Payment Terms:

Section 4: CERTIFICATION OF DISCLOSURES

In connection with the disclosures contained In Sections 1, 2 and 3 Vendor hereby certifies that, except’
as described in attached Schedule A:

a, Vendor {or its parent) has not, within the five (5) year pericd preceding the date of this
Disclosure Siatement, been debarred, suspended, proposed for debarment declared
ineligible or veluntarily exciuded from any transactions by any federal, state or iocal unit of

governiment;

b. No officer or director of Vandor (or fls parent} or individual listed in Section 1a. is presently indicted for
or otherwise oriminally or civilly charged by a governmental entity (federal, state or local} with
commission of any offense;

C. Vendor {or its parent} has not, within the five {8) year perid preceding the date of this Disclosure

Statement, had cne or mora public fransactions {federal, state or local} terminated for eause or default;
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d. No officer or director of Vendor (or its parent) or individual listed in Section 1a. has, within the five
{5) year period preceding the date of this Disclosure Statement, been convicted, adjudged guilty, o
found liable in - any ¢riminal or civil action instituted by the Cily, the fecleral or state govermnment or any other
unit of local government; and

9. Neither Vendor, nor Its parent, nor any affiliated entity of Veendor, or any of their respective
officers, directors, ar individuals listed in Section 1a. is barred from contracting with any unit of
any federal, state or local government as a result of engaging In or being convicted of: {i) bid-
dgging; (i bid-rotating; or (i) any similar federal or stale offense that coniaing the same
elements as the offense of bid-rigging or bid-rotating

t. Pursuant to G 5-22-16.5, Vendor hereby certifies they do NOT provide $20 million dofiars or
more in goods or services 1o the energy sector of lran.  Vendar alsa certifies it is not a financial
institution that extends $20 million dollars or more in credit that will provide goods or services to
the energy sector of Iran or extends $20 million: doftars or more in credit to a person identified on
the list as a person engaging in Investment activities in lran,

The disclosures contained Sections 1, 2 and 3 and the foregaing Certifications are subrnitted by

Resly QoneCocgoradion  aaldildwecd Yoo Llobe,gwh

{Name of Vendor) Address
gy 438-Noo

Telephong |
LogAvneide € \émé,_&peumu.\w@
E-Mall Address

The Individual authorized to sign on behalf of Vendor represents that he/she: (a) Is fully informed regarding the
matters pertaining to Vendor and its business; (b) has adequate knowledge fo make the above representations
and disclosures conceming Vendor; and {¢) certifies that the foregoing representations and disclosures are
true and acourate to the hast of histher knowledge and belief.

Name (Printed) ZEJ;"\"‘Ann J@chl P Tite_ {* wee ‘_,,-L may{ﬁ_?ﬂﬂ
Signature Cj@" C‘\»\ { Llf\a-ﬂ_a’Lq Date iy J 3’/ i SH

NOTE: FAILURE TO COMPLETE AND RETURN THIS FORM WITH YOUR DOCUMENTATION MAY
RESULT IN YOUR CONTRACT, OFFER, BID OR PROPOSAL BEING DISQUALIFIER FROM
CONSIDERATION.
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Formm W'g

Request for Taxpayer Giv::sotgp Itjoot_:::t
e ey Identification Number and Certificatlon P 0
Intemal Revenue Sende

Name {&2 shown 60 your 1100me tax return)

K(‘c.(‘-'r ?au.:e-“ Cor Gawu‘\\.on

Business name/distegarded entity name, If diffetent from above

Gheck appropriaie box for fedorm] tBx classHication:

7] other see instractons) P

[ individustisolo propdeter [ GOpmomtion {4 SComoration  [] Patership ] Trustiestats

{] Uimited liablity campany, Entor the tax classifeation {G=G corporation, $+8 corporation, P=parthership)

Exatupiines (see Instrugtions)

Exarnpt payss code (if any}
Exemption from FATCA roparting
code (f any)

Ackdross [number, stiget, and apt. o sulte na.)

195 tﬁi\iwﬂz‘a & fAue

Hequastsr's nams and addresa faptional}

Gity, state, and ZiP code

Wohwen MO 0180]

- Print or type ' .
See $pecific Instructions on paga 2.

List aarount numbar(a) hera foptional

[ Taxpayer [dentification Nuraber (TIN]

Friter your TIN in the appropiiate box, The TIN provkied must match the name given onthe “Neme” line | Socil secirily nurshar
to aveld backup withholding. For individuala, tils & your soclal security number (8SN). However, fora 1
reaittent silen, sole proprietor, or disrepardad entily, ses the Part | instructions on page 3, For other

entities, it s your employer identification number EIN). H you do not have a number, 566 Haw 10 get &

TiN onpage 3.
- Nole. If the account Is In moro than ona name, sea the chart onpaga 4 for guideiines on whose Emgloyer {dentification number
ntimber ko enter,
' O | ~|1&| 38| |37
Cerlification

Urwler panalties of pedury, L centify thet:

1. The number shown on this form s my correct tespayer Identifieation number (or | am waiting for a sumber to be lssuad to ma), and

2. I am ot subject to backup withhoiding because: (a) 1 am exempt from bactauyp withhotding, or () £ have nat been notified by the Internal Revenue
Servica (IRS) that | am subject to baokup withhalding as a result of a failire to repat alf Interest or dividends, or (6) the IRS has notified me that | am

no longer subject to baclup withholding, and
3. tamalls, clizan or olfter .S, persan {defined below), and

4. The FATCA codafs) entered on this form §if any) Indivaling that | am exempt from FATCA reporting {s camect.

Certification instructions, You must eross out tem 2 above if ye have been notified by the IRS thet you are eurrently subject to backup withholding
bacatiss you have failsd to report all intarest and dividends on your fax return. For resl estate transactions, fem 2 dosa not epply. For morigage
imterest pald, asquisition or abandonment of setured property, cancellation of deht, contributions fo an individusl retirement arangement (RA), and
yenerally, paymants other than fitareat and dividends, you are not required to slgn the cartilication, but you must provide your comect TIN. 8aa the

*inshuctions on page 3.

A A
T

General Instructions

Sectlon reforences e 1o the Intamal Ravenua Code linlasa ctherwise noted.

Future devejopments. The IFS has Oreated A page an IRS.gov for Infaanation
abolt Form W-9, at wwnw.ds.oowiwt, information abowt any Tulure developments
affecting Form W- {sush as legralation enacted after wa release it} will bs posted
o that page.

Purposw of Form

A paron wha s required tofita an Information teturm with the IRS must obialn your
cotrect topayar [dentifisatios: number (TIN) ia report, Tor example, ncome paid to
you, enis mada to yau in sotilement of paymant vard and third parly network
trensactions, veal eataie ransacions, morigage intares! you pald, acquisition or
abantllg&mem of secwved property, cangeliation of debt, or contributiona you made
tocan

Usa Form W-8 only if you ars a 1.8, parsen §aciuding g resldent alien), to
provide your corect TIN to the parson réquesting it {the requester) and, when
appiicatis, to

1, Gartity that tha TIN you are giving Is corecd {or you zre waiting for & numbaer

* {0 be issved),

2, Gartily 1hat you are not subject to hackup withholding, or

3. Clalm exemption from baskup withholding if yau are & U.S, exemnpt payes, If
applieshls, you arg also certifying that 83 a U8, parson, your gliozalle sham of
any parinarship income from a U8, trad or biriness ia ot subjest to the

Dae> QL)\L.% \‘;j' (208

wilhhokling b on foreign pariniers' share of sffectively goanected income, andd

4, Gerlify that FATGA code(s) entered on this form (F eay) Indicating that you aro
exemnpt iom the FATCA reporiing, Iz cotrect,

Note, i you are s U,S, peroen and a raquester qives you & form other than Form
V-2t ragueat your TN, you must usethe requester’s form It it a substanlially
simitar 1o this Form W-8.

Doficition of a U.S, parson. For federal tax purposes, you are considered & LES.
parson i you are:

« An indvidual who 1 a U8, gitizen or U8, vasident allan, .

A parinership, corparation, company, o &sspelation created or organized In the
United Blatss of undar te laws of the Unlted States,

= Aneatate (other than a foreign estate), or
= A domestic trust (zs defined In Regulations secton 301.7701-7).

Special wies tor partrerships. Partnerships that conduct o trade o bugineas In
e Uniled Siates are genesaly raguired to pay a withhalding tax under soction
1446 on my forslgn pariners’ shase of effectively tonnected taxabls Income from
stich busiess. Futthrar, In canala cases whera a Foem W-8 has not baanvedalvod,
tha rules intler section 1446 raquire a partnarship to presume thal & padner s a
foralgn person, ard pay the saclion 1446 withhekiing tax. Thorafors, if you éfe a
1.8 parson that ls & pariner in 2 partnership conducting & trade orbusinessn the
Unlted States, o Form W3 ta the parientip to sakablish your L1S, status
end aveld seation 1446 withholding on your shane of parinarship income.

Cat. No. 10231%

Forr W8 (Rav. £-20139)




" City Utilities

- Engineering

Interoffice Memo

Date; Noveberd, 2015

To: Common Council Members

From: Doug Fasick, Sr. Program Manager Energy Engineering & Sustainability Services/City Utilities
Engincering

RE: WEPCP Combined Heat & Power System Maintenance Agreement

Res. #75865 , W.0.# 75865

Council Distriet —~ City Wide

The contractor shail furnish all tabor. insurance, equipment, materials for maintenatce on two 400 kW

generators installed by Kraft Power for the WPCP Combined Heat & Power System as a part of project:

“Primary, Secondary and Digester Improvements Part 17

Implications of not being approved:  If the generalors are not properly maintained by the installation
contractor, we jeopardize the reliability of the generators and could incur approximately $410,000 in additional
electrical costs by having to purchase retail electricity from local electric utility.

If Prior Approval is being Requested, Justify: NfA

The Generator Maintenance contract for Resolution # 75865 awarded to Kraft Power Corporation for $120,000
and was the most responsive of 3 proposals received by biogas generator manufacturers.

The cost of said project funded by Sewer Utility.

Council Iniroduction Date: November 10, 2015

CC: BOW
Matthew Wirz
Diane Brown
Construction Manager
Chrono
File

s\enginear\forms\adm-fomua\intrmemo. dot




