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BILL NO. S-16-11-10 
SPECIAL ORDINANCE NO. S-· __ 

AN ORDINANCE approving CONTRACTUAL 
AGREEMENT TO RECEIVE HIGH STRENGTH 
WASTE between 101 RESOURCES INC. and the 
City of Fort Wayne, Indiana, in connection with the 
Board of Public Works. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA: 

SECTION 1. That the CONTRACTUAL AGREEMENT TO 

RECEIVE HIGH STRENGTH WASTE by and between 101 RESOURCES 

INC. and the City of Fort Wayne, Indiana, in connection with the Board of 

Public Works, is hereby ratified, and affirmed and approved in all respects, 

respectfully for: 

5-year contract to accept up to four (4) loads per day of high 
strength waste generated by Nestle USA's Anderson Plant. 
In accordance with Chapter 51 of the Fort Wayne Code of 
Ordinances, City Utilities will assess 101 Resources Inc. a 
bulk waste charge of $19.23 per 1,000 gallons to process 
the high strength waste delivered during the term of this 
agreement: 

A copy of said Contract is on file with the Office of the City Clerk and made 

available for public inspection, according to law. 
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SECTION 2. That this Ordinance shall be in full force and effect 

from and after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AND LEGALITY 

Carol Helton, City Attorney 
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l?a:rlies: 

City ofllol't Wayne 
200 East Eerry Street 
J:lol't Wayne, IN 46802 

c1~:> 
101 

N C 

CONTRACTUAL AGREEMENT 

101 Inc. 
4791 W900S 
Pendleton, IN 46064 

Tl1j6 is an Agreement betWeen the above parties. The effective date of this Agi:eement.is September 27,2016, 

Background: 

City of Fort Wayne (hereafte>; "City") of FortWit}'11e, IN OW)lll and operatesi)Il anam·obic digesterlocated at 
2601 Dwenger Ave, Fort Wayne, IN 46803 {hereafter, "J:Iadlity"). :10:( Xnc., {hereafte~· "101") is in the business of 
removing, transporling, deliquifying, feeding, recycfutg, and incinerating various products· generated in the 
processing, manufacturing, a.nd distribution of food products. 101Intmages DAF Slu.dge. {"DAF") generated by 
Nestle tiSA and intends to distribute the DAF to City for Ulle in their anaerobic digester. 

Tei'ln: 

1l1:is Agreement shall remain in effect for a vel'iod of 60 months ti:om fhe effective date and thereafter shall 
continue mmith to month until terminated by eitlwi' party by g:lv.ing six-month w1'itten notice to the othex party, 
provided, however, that eithet• pat'ly 1\lay terminate· th.is Agreema)t upo11 firllure of the other party to. cure ll!lY 
breach of th.is Ag~"eement within fifteen (15) days aftet• receipt of written notice of sucl1 b1•each ftom the 
letminath1g pat'ly, This Agreement may be amended at any thne with tl1e wl'itten consent of both partie.q, 

In addition to the above: 

City will: 

1. Accept up to 4 loads (6,500 gallons per load) per day DAF {provided it is pl'oduced by Nestle USA) 
beg:llming with ·l:he effective date of th:is agreement deliva·ed to l:he City's facility l11at .is able to accept 
materlal24 hol)l's a day :in FO!t Wayne, JN, · 

2. Perfotm its obligations undet• this Agreement in compliance with all applicable laws, orders or regulations, 
and be respo11slble Jot' alll'equirel\leilts regardh1g t'he use of OAF generated by Nesl:le USA for anaerobic 
digesti0)1 pltl'poses. 

3.. Not mal<e all}' l'epresenf\ltlons or warranties on behaJ:f of 101Inc nor act as an agent o£101 In.c, 

4. Invoice 101 Inc. monthly for loads per item #8. In considemtlon of such compa1sation, City is liable for all 
anaerobic digestion costs eluting the term of this Agreen1ent. 

5. Provide a monthly repol'tto 101 Inc showing the disposition of all loads Teceived f~·om 101 Inc. 

4791 West900Soolh Pendleton, IN 46064 
Mnh.t: 765-'/78-l!Dl . 
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101 Inc. will: 

6. Deliver DAF generated by Nestle USA to the City facility in Fort Wayne, IN. 

7. Not make any representations to City or to anyone as to !he suitability of !he DAF for any purpose and shall 
have no liability to City arising onto£ City's use of the DAF. 

8. Compensate City net 30 at the rate o£!1>19.23 per 1,000 gallons based on 6,500 gallon load delivered during the 
term of this agreement. 

9. Notify City of the DAF production schedule and keep City informed of any changes to that schedule as soon 
as possible. 

10. Maintain in full force and effect during the term of fhis AgTeement the following insurance coverage; 
provided, however, fhat if a :High Risl< Insurance Attaclnnent is attached hereto, the requirements of the 
High Risk Insurance Attachment shall be substituted in lieu of the following I'equl!'emel\ts: 

Wm•ker' s Compensation 
General Liability 
Automobile Liability 
Froducls Liability 

per statutory requirements. 
$,1,000,000 mininlum per /$2,000,000 aggregate 
$1,000,000 minimunt per occlll'rence 
$1,000,000 mintolum per occurrence 

(a) 
(b) 
(c) 
(d) 
(e) Completed Operations Liability $1,000,000 minimum per occun:ence · 

The Certificate of Insurance must show the C'ity of Fort Wayne, its Divisions and Subsidiaries as an 
Addilionallusured and a Certificate Holdel', with 30 days notification of ca:ncellatiou or non-xenewal. 

The Parties, and their respective directors, o{ficm·s, employees, and agents shall indemnify and hold each other 
harmless f01m and against all present 01' future claims, liabilities, damages loss and expense (including attomey' s 
fees, coill't .cosls, and consequential damages) arising out of ot in any away connected with this Agreement, 
except to the extent that either party breaches its obligation under the Agreement. Each party's liability to the 
otherfor any loas, cost, claim, liability, damage, or expense (including attorneys' fees) relating to Ol' arising out of 
any 11egligent act or ontission in its performance of obligations arising out of this Agreement, shall be limited to 
the amount of db:ect damage actoally incuned, Absent gross negligence 01' lmowing and willful misconduct, 
which causes a. loss, neither pal'ty shall be liable to !he other for ar.y iudii•ect, special or consequential damage of 
any klnd whatsoever. 

Eithel' party hereto shall be excused from performance of any obligation hereunder while and during such time 
as performance is prevented by factors beyond tl1e reasonable control of said pa1'!y, includii1g, but not limited to 
acts of God. 

N otlting herein shall be deemecl Ol' COllShued to create any parl:nersltip m· joint ventL1re between the parties. All 
activities carded on by City under the terms of this Agreement shall be as an independent contractor and not as 
an agent for 01' employee of 101Inc. 

This Agreement sltall be binding upon the pa1·ties hereto and their successors and assigns. 

Ag!'eed tltis 27th day of Sept 2016. 

City of Fm't Wayne ("City") 

By: See- 01/t~:v/1 ed 
Name: ".&{~lltk-W~ f¥Jfj& 
Title: 

Date: 

101 Inc. ("101") 

By: .&.~ 
Name: --~C~o~~~P~e~re~r ________ __ 

Title: President 

Date: 9/27/2016 

4791 West 900 South Peudlcton1 IN 1J606~~ 
Main: 765-778-IJOJ 
w·ww.lOl-Inc.com 



Approval of an Agreement between the City of Fort Wayne and 101 ResaUl'ces to receive 
High Strength Waste at the Water Pollution Control Plant from Nestle's Anderson Plant. 

:BOAED OF PUBLIC WORKS 

~/J~!l 
BY: ·~ CW<.J&­

Mike Avila, Member 
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Non-Disclosme and Non-Circumvention Agreement 

101 Inc. (hereafl:et, "101") of Pendleton, IN and City of Fott Wayne (hereafiet', "Cilyt') of Fo1't Wayne, 
IN C(esire to consi4er entering :into. a mutually beneficial business relationship which willrequh·e the 
exchahge of ce!·tainln·opl·ieh\1'Y and/ O)' pl'ivileged :information, and cooperative efforts :in the pmsuit 
of certain business objectives; 

And whereas the disclosure of prop1'ietaq 01' pxivileged info1'ffiation of one party by the other would 
cause grave damage to fhe first; 

And whereas the pru:ties de$il'e to protect their singolar interests with existing clients, vendors, and other 
various business relationships; 

Now; the1.'efore, the parties enter into this noh-d:isclosure and nOli-circumvention agreement effective 
this September 14, 2016: 

1. No:tt-d:isc!oure, The parties agree to hOld vatiotw infol'mation confidential, including, but not 
limited to: business plans, lhar1ceting pla11s, ideas, processes, prices, designs, products, technical 
specifications, inventions, discove1'ies, data, trade secrets, the identity o£ customers and/ or vendors, 
and any other proprietaty :information, disclosed by one to the other, o1' to any of its affiliates, ;in the 
past or in the futlli'e. Tite te1'tn "Confidentia1 Info1•mation" shall mean any and all :inf0tmation that 
is d.isdosed by either party to the other ve1·bally, elech·onically, visually, or in a written ot· other 
tangible fo1m which is either identified or should be reasomibly tmderstood to be confidential Ol' 
pl'Op~·ietat·y. 

Both parties shall keep Confidential Infol'lnation in strict confidence and shall not disclose it to any 
thil'd pal'ty. Both parties shall only use Cox>fidential Information in a ;mmmer consistent with the 
te1'111B ofthis Agreement attd only in furtherance of the mutually beneficialre1ationship between th~ 
parties. Receiving party's (hereafter, ".Recipient") :inte1•nal disclosuri" of Confidential Infmmation 
shall be only to those employees or agents having a need to know suclt information :in cmmection 
with this Agreement and only insofar as snclt persons ai:e botmd by a nondisdousure agreement 
consistent with these noildisciosure terms. A· party shall promptly notify the other of any 
tmaufuol'ized d:isdosttre or use o£ Confidei1tial Information by atty persOJ.t, 

This Agreement imposes no obligation upon tlte parties wHh mspect to Confidential ItlformatiOl\ 
which either party can establish by legally sufficient evidence: (a) was in the ppssessionof, Ol' WI'\B 

,·ightfully l<nown by Recipient without \111 obligation to maintain its confidentiality p1•ior to receipt 
ftom the other party; (b) is or becomes generally l1nown to the public without violation of this 
Ag~·eemeni:;.(c) is obtained by Recipient in good £aithfmm thil'd party having the right to d:isclos.e it 
without an oblig&tion Oli cormdentia)ity; (d) is ;indepen<iently develp]:Jed l:>y the Recipient without 
use of the Confld<mtial Info11nation; Ol' (e) is :teqtrired to be disclosed by cotnt otder or otlter legal 

4791 IV~~~ 900 Sou(h l'ondle!Qn,.IN 4606<1 
Moln: 765·778·1101 
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authority provided diligent efforts are undertaken to limit disclosme and pl'iOl' notice is given to, the 
other party. 

2. Non-infringement. The parties agree that neither shall use the othet" s confidentialhtfOl'mationfor 
any purpose whatsoever without prior written perm:illsion. The paxties further agxee that any 
unauthOl'ized use of confidential information shall constitute an infringement of the owner's 
h1telledual property rights, and shall entitle the owner to h1junctive relief, ffitd compensatmy and 
punitive damages. 

3, Non-circttmven(iOlL The parties each ag"'"' not to inf11nge upon Ol' attempt to circumvent the 
other'slegitin1ate business interests with ille other' a exlalh1g clients, customers, Ol' vendors. Neither 
party shall in any way be resf1'icted from continning to do business with existing client9, customers, 
or vendors. 

4. Termination. This Agreement will continue in force for five (5) years. Te1~mh1ation shall not remove 
eithe1' party's obligation of nO!Hlis'closure. Titis agreement may be tertninated by the agreement of 
both parties. 

5. General. Each party represents to the other thatit is snbject to no obligations, which adversely affect 
its performance under this Agreement Neither party shall represent to any other person that it is 
the <~gent of i:he other party. 

Jf any provision within this agreement is held to be invalid, all other provisions .shall remain valid 
and e1tfo1·ceable. 

This agreement constitutes the entire agreement between the pmtles and no other promises, 
representations, guarantees or agreements of any kind shall be valid unless in writing, This 
agreement is governed by the laws of the State of Indiana and any claims or disputes betwe!'n the 
parties to this agreement, after first clem1y commmricating {he dispute to the oil1er party in writing 
and giving the other pa,rty 15 days to correct the dispute, shall be bl•ought :iu a court of competent 
judsdiction:in Allen County, Indiana. 

The failure of either pa1'ty to act upon any right it has or upon any breach by the other party shall 
not constitttte a waiver of that ol' any othe!' :dght, remedy, or breach. No waive1' is effective ttnless ?Afuowru'fu<>""Y & A 
By (signature) By (sigrtatu.l'e) 

Name (printed) 

,£t~vhl( of CJ·o/ u±ili±it>>' 

0Iz9> /lip 
Date { ;{ 

Cory Peter 

Name (printed) 

President 

Title 

9/27/2016 

Date 

4791 West 900 Sonth Pmtclloton, IN 46064 
M•in: 765-7'/8-1101 
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Approval of an Agte<:>ment between the City of Fort Wayne and 101 Resourc<:>s to rec<:>ive 
High Strength Waste at the Water l?oliution Control Plant from Nestle's Anderson Plant. 

130AIID OF PUBLIC WORKS 

BY: tf&k·~ 
Milce Avila, Member 



Interoffice Memo 
Date: Novem1:JO'rl,2016 

To: CoonmnCounciiMetnbets 

City Utilities 
Engineering 

From: Dou.g Fa~ick,f&7bram Manager Energy Engineering & Susta:inab:il:ity Services/City Utilities 
Engmeermg .. 

RE: Contractual Agreement with 101 Resources Inc. to Receive High Strength Waste 

Council District- City Wide 

City of Fort Wayne owns and operates anaerobic digesters at the Water Pollution Control Plant located at 2601 
Dwenger Ave. City Utilities has agreed to a 5 year contract with 101 Resources Inc. to accept up to four (4) 
loads per day of high strength waste generated by Nestle USA's Anderson Plant. This high strength waste will 
be fed into the plant's anaerobic disgestion facility for processing and increase our production of methane gas 
used to provide renewable biogas fuel to the plant's on-site generation and waste heat recovew system. Ill 
accordance with Chapter 51 of the Fort Wayne Code of Ordinances, City Utilities will assess a hull' waste 
charge of$19.23 per 1000 gallons to 101 Resources for processing oftl1e high strength waste. 

Implications of not being approved: lf the contractual agreement is not approved, we jeopardize our ability to 
reliably provide methane gas to our generators at the Water Pollution Control Plant and could incur 
approximately $120,000 in additional electrical costs by having to purchase retail electricity from local electric 
utility as well as potential loss of$182,500 annually in tipping fee revenues. 

lfPrior Approval is being Requested, Justify: N/ A 

Council Introduction Date: November 15,2016 

CC: BOW 
Matthew Wirtz 
Diane Brown 
Chrono 
File 
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