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BILL NO. §-16-11-12
SPECIAL ORDINANCE NO. S-

AN  ORDINANCE approving CONSULTING
CONTRACT - PROFESSIONAL CONSTRUCTION
ENGINEERING INSPECTION SERVICES FOR
THE PUFFERBELLY TRAIL: STATE TO
FERNHILL AND FRANKE PARK between A&Z
ENGINEERING, LLC and the City of Fort Wayne,
Indiana, in connection with the Board of Public
Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the CONSULTING CONTRACT -
PROFESSIONAL  CONSTRUCTION  ENGINEERING  INSPECTION
SERVICES FOR THE PUFFERBELLY TRAIL: STATE TO FERNHILL AND
FRANKE PARK by and between A&Z ENGINEERING, LLC and the City of
Fort Wayne, Indiana, in connection with the Board of Public Works, is hereby
ratified, and affirmed and approved in all respects, respectfully for:

All labor, insurance, material, equipment, tools, power,
transportation, miscellaneous equipment, efc., necessary for
Consultant shall provide Professional Construction
Inspection Services for the Pufferbelly trail: State to Fernhill

and Frnake Park:

involving a total cost of TWO HUNDRED TWENTY-FIVE THOUSAND,
TWENTY-FOUR AND 68/100 DOLLARS - ($225,024.68). A copy of said
Contract is on file with the Office of the City Clerk and made available for

public inspection, according to law.
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SECTION 2. That this Ordinance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Carol Helton, City Attorney




DIGEST SHEET

Department: Greenways

Resolution Number: Pufferbelly Trail: State to Fernhill and Franke Park,
Construction Inspection, Work Order No. 12007

Title of Resolution: LPA-Consulting Contract Approval for Construction
Inspection Services for the Pufferbelly Trail: State to Fernhill and Franke Park

Awarded To: A&Z Engineering, LLC

Amount of Contract: $225,024.68

Number of Consultants: four

Description of Project (Be Specific): The 1.6 mile Pufferbelly Trail: State to
Fernhill and Franke Park is the most important trail we've ever constructed in
terms of connectivity to important destinations. This trail, along with the
Pufferbelly from State to Fourth (to be constructed in 2017 or 2018), will
connect directly or indirectly to Downtown, Headwaters Park, Lawton Park,
Skate Park, Science Central, Rivergreenway, RiverFront, Vesey Park, Franke
Park, Children’s Zoo, Foellinger Theatre, Northside Park, several historic
neighborhoods, Glenbrook Commons and Glenbrook Square, SportONE
Parkview Fieldhouse, SportONE Parkview Icehouse, SkyZone Indoor
Trampoline Park, Northside High School and Franke Park Elementary School.

INDOT will open bids on February 1, 2017. Construction should begin in April
with completion by July 31, 2018. The project is federally-funded; hence, we
have to hire a consultant that is INDOT-approved to oversee the construction.
We had four firms respond to our RFP. Our consultant selection team chose
A&Z Engineering, who has a local office. Total projects costs are $2,287,350
with $1,829,880 coming from Federal funds and the remaining $457,471
coming from City funds, Legacy, donor funds and possibly Regional Cities

funds.




What Are The Implications If Not Approved: We will forfeit the federal funds for
the trail project and have to repay the federal funding that has already been
spent on engineering and right of way. We do not have anyone on staff that is
approved by INDOT to provide construction inspection and management
services on a federally-funded trail project.

If Prior Approval Is Being Requested, Justify:

Additional Comments:

’L -1o-1¢6

§igné1turej Date
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LPA - CONSULTING CONTRACT

This Contract (“this Contract”) is made and entered info sffective as of . » 2016 (“Effective Date™)
by and between THRE CITY OF FORT WAYNE, scting by and through it proper officials (*LOCAL
PUBLIC AGENCY” or “LPA”), and A&Z ENGINEERING, ILC (“the CONSULTANT”)}, alimited liability

company organized under the Iaws of the State of INDIANA,

Des. No.: 0710990 & 1600772,

Project Description: Construction Inspection & Administration Services for the construction of the Pufferbelly

Trail fiom State Boulevard to Fernhill Avenue with a trail spur to Franke Park and the Fort Wayne Children’s
Zoo. Total Trail length is 1.6 miles. Project includes several rest nodes. Project will also include refinbishing

the railroad bridge over the Spy Run Creek.

RECITALS

WHEREAS, the LPA hag entered info an agreement to utilize federal monies with the Indiana Depattment of
Transportation (“INDOT™) for a transportation or transportation enhancement project (“the Project”), which
Project Coordination Contract is herein aftached as Atfachment 1 and incorporated as reference; and

WHEREAS, the LPA wishes to hire the CONSULTANT fo provide services foward the Project completion
mote fully deseribed in Appendix “A” attached hereto (“Setvices”); ‘

WIHEREAS, the CONSULTANT has extcnsive experisnce, knowledge and experfise relating to these
Services; and

WHEREAS, the CONSULTANT has expressed a willingness to firnish the Seivices in connection therewith.

NOW, THEREFORE, in consideration of the following mwtual covenants, the parties hersio mutually
covenant and apres as follows:

"The “Recitals” above are hereby made an integral part and speoifically incorporated into this Contract,

BECTION E SERVICES BY CONSULTANT. The CONSULTANT will provide the Services and
defiverables described in Appendix “A” which is herein attached to and made an integral part of this Contract.

SECTIONII  INFORMATION AND SERVICES TO BE FURNISHED BY THE YPA. The
information and services fo be firnished by the LPA are set out in Appendix "B* which is herein attached to

and made an‘fntegral part of this Contract,

SECTIONIIE TERM, The ferm of this Contract shall be from the date of the last sigrature affixed to
this Contract to the completion of the construetion confract which is estimated to be AUGUST, 2018, A
schedule for completion of the Services and deliverables is set forfh in Appendix “C” which is herein attached

to and made an integral pasl of this Contract,
SECTIONIV  COMPENSATION. The LPA shall pay the CONSULTANT for the Services performed

- undey this Contract as set forth in Appendix “D?* which. is herein attached to and made an integrai parl of this
Contract. The maximum amount payable under thig Contract shall not exceed § 225,024,68,

SECTIONY NOTICE TO PROCEED AND SCHEDULE. The CONSULTANT shall begin the work
to be performed under this Contract ouly upon receipt of the written notice te proceed from the LPA, and shall
deliver the work ko the LPA fn accordance with the schedule contained in Appendix "C" which is herein

attached to and made an integral part of this Confract.
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SECTION VI  GENERAL PROVISIONS

1

5,

Access to Records. The CONSULTANT and any SUB-CONSULTANTS shall maintain all books,
doenments, papers, cotrespondence, accounting records and other evidence pertaining to the cost
inguired vnder this Confract, and shall make such materials available at their respective offices at all
reggonable times during the period of this Confract and for five (5) years from the date of final
payment under the terms of this Contract, for inspection or audit by the LPA, BDOT aud/or the
Federal Highway Administration (“FHWA”) or ifs authorized representative, and copies thersof shall
be furnished free of charge, if requested by the LPA, INDOT, and/or FITWA, The CONSULTANT
agrees that, upon request by any agency pariicipating in federally-assisted programs with whom the
CONSULTANT has contracted. or seeks fo confiact, the CONSULTANT may release or ke
available to the apency any working papers from an audit pecformed by the LPA, INDOT and/or
FOWA of the CONSULTANT and its SUB-CONSULTANTS in connection with this Confract,
including any books, docutnents, papets, accounting records and ofher documentfation which support

or forim the basis for the audit conclusions and judgments.

Assignment; Successors.

A, The CONSULTANT binds ifs successors and assignees to all the terms and conditions of this
Confract, The CONSULTANT shall not assign or subcontract the whole or any part of this
Contract withoul the LPA’s prior written consent, except that the CONSULTANT may assign
its xight #o 1eceive payments to such third parties ag the CONSULTANT may desire without the
prior writfer consent of the LPA, provided that the CONSULTANT gives wiitten notice
(including evidence of such-assigmment) o the LPA thirty (30} days in advance of any payment
s0 assigned, The assignment shall cover all unpaid amounts wuder this Contract and shall not

be mada to mote than one party,

B. Any subsiitution of SUB-CONSULTANTS must first be approved and receive wrillen
authorization from the LPA. Amy substitution or terminaiion, of a Disadvantaged Business
Enterprise (“DBE"} SUB-CONSULTANT must fust be approved and receive wrilfen
authorization from the LPA and INDOT?s Beonomic Opportunity Divisicn Director.

Audit.  The CONSULTANT acknowledges that it may e required to submit to an audit of funds
paid through this Contract. Any such andit shall be conducted in accordance with 48 CFR part 31 and
audit guidelines specified by the State and/or in accordance with aundit requirements specified

elsewhere in this Contract.

Authority to Bind Consultant. The CONSULTANT warranis that it has fhe necessary suthority fo
enier into this Confract. The signatory for the CONSULTANT represents that he/she has been duly

authorized to execule this Coniract on behalf of the CONSULTANT and has obaired all necessary or
spplicable approval o make this Coniract fully binding upon the CONSULTANT when his/her

signature is affixed hereto.

Certification for Federal-Aid Coniracts Lobbying Aciivities,

A. The CONSULTANT certifies, by signing snd submitting this Contract, fo the best of ifs
knowledpe and belief after diligent inquizy, and other than as disclosed in writing to the LPA
prior to or counfemporanecusly with the exeoution and delivery of this Contract by the

CONSULTANT, the CONSULTANT has complied with Section 1352, Title 31, U.5. Cods,
and specifically, that: .

No federal appropuiated funds have been paid, or will be paid, by or on behalf of the
CONSULTANT 1o any person for influencing or altempting te influeice an officer or
employee of any federal agency, 8 Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in comnection with the awarding of
any federal contracis, the making of any federal grant, the making of any federal loan, the

i,

2




7

Vegsion 4-07-2016

entering into of any cooperative agreement, and the exfension, continuation, renewal,
amendment, or modification of any federal comiracf, grant, loan, or cooperative

agreement.
i, ¥ any funds other than federal appropriated finds have been paid or will be paid to any
peson for influencing or attempiing to influstee an officer or employee of any Federal
agency, 4 Member of Congress, an officer or employee of Congress, or an employee of &
Member of Cougress in connection with this federal Conteact, grant, foan, or cooperative
agreement; the undersigned shall complete and swbprit Standard Form-LLL, "Disclosure

Fotm to Report Lobbying,"” in accordance with it nstructions,

The CONSULTANT also agrees by signing this Condract that it shall require that the language
of this certification be inchided in all lower Hier subcontracts, which exceed $100,000, and that
all snch sub-recipients shall certify and disclose accordingly, Any person who fuils to sign or
file this required certification shall be subject to a civil penalfy of not Iess than $10,000 and not

more than $100,000 for each failore.

Changes in Work, The CONSULTANT shall nof commence any addifional work or change the

scope of the work antil autherized in writing by the LPA. The CONSULTANT shall meake no claim
for additional compensation or fime in the absence of a prior written approval and amendment
executed by all signatoties hereto, This Contract may be amended, supplemented or modified only by
a written. document executed in the same manner as this Condract, The CONSULTANT ackunowledges

that no claim for additional 'compensation or thne may be made by implication, oral agreements,
actions, inaction, or course of conduct,

Complianee with Laws.

A,

The CONSULTANT shall comply with all applicable federdl, state and local laws, 1ules,
regulations and ordinances, and all provisions required thereby fo be included hetein are hereby
mcorporated by reference. If the CONSULTANT violates such mules, faws, regolations and
ordinances, the CONSULTANT shall assume full responsibility for such violations and shall
bear any and all costs atfributable to the original performance of any correction of such acts.
The enactment of any state or federal statute, or the promulgation of regnlations therennder,
after execution of this Coniract, shall be reviewed by the LPA. and the CONSULTANT to
determine whether formal modifications ave requited {o the provisions of this Contract.

The CONSULTANT tepresents to the LPA. that, to the best of the CONSULTANT’S
knowledge and belief after ditipent inguity and other than as disclosed in writing to the LPA.
prior to or contemporancously with the execution and delivery of his Coniract by the

CONSULTANT:

State of Indiana Aetions, The CONSULTANT has no curtent or oufstanding ctiminal,
civil, or enforcement actions initiated by the Stafe of ndiana pending, and agrees that i
will immediately notify the T.PA of any such actions, During the ferm of such actions,
CONSULTANT agtees that the T.PA may-delay, withhold, or deny work under any
supplement or amendment, change order or other coniraciual device isswed psuant to

this Contract,

i

ii.  Professional Licensing Standards.  The CONSULTANT, its employees and
SUBCONSULTANTS have complied with and shall continue to comply with all
applicable lcensing standards, certification standards, acorediting standards and any
other laws, rules or regulations governing services to be provided by the CONSULTANT

pursuant to this Confract.
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iii,  Work Specific Standgrds.  The CONSULTANT and ifs SUB-CONSULTANTS, if
any, have obfained, will oblain and/or will maintain all required pernifs, leenses,
regisirations and approvals, as well as comply with ali health, safety, and environmental
statutes, 1ules, ot tegulations in the performance of work activities for the LPA.

Secretary of State Regisirotion, If the CONSULTANT is an entity described in IC Tiile
23, it is properly registered and owes no oufstanding reporfs with the Tndiana Secretary of

State.

Debarment and Suspension of CONSULTANT, Neither the CONSULTANT nor its
principals are presently debarred, suspended, proposed for debarment, declared ineligible,
ot voluntarily excluded from entering info this Contract by any federal agency or by any
depariraent, agency or political subdivision of the State and will immediately notify the
LPA of any such actions. The term “principal” for purposes of this Coniract means an
officer, director, owner, pavier, key employes, or other person with primary
managernent or supervisory responsibilities, or a person who has a critical influence o or
substantive control over the operations of the CONSULTANT or who has managerial or

supervisory responsibilities for the Services.

iv.

Debarment and Suspension of ary SUB-CONSULTANTS, The CONSULTANT’s SUB-
CONSULTANTS are not presestly debarred, suspended, propesed for debarment,
declared ineligible, or voluntarily excluded from entering info this Contract by any
federal agency or by any depatiment, agency or political subdivision of the State, The
CONSULTANT shall be solely responsible for any recoupruent, penalties or costs that
might avise from the use of a suspended or debarred SUBCONSULTANT. The
CONSULTANT shall immediately notify the LPA and INDOT if any SUB-
CONSULTANT becomes debarred or suspended, and shall, at the TPA’s request, tale all
steps required by the LPA to ferminate ifts conttachml relationship with the SUB-

CONSULTANT for work fo be performed under this Contract.

C. Violations. In addition to any other temedies af Jaw or in equity, upon CONSULTANT'S
violation of atty of Section 7{A) through 7(B), the LPA may, at ifs sole discretion, do any one or

more of the following;

. i terminafe this Contract; or

fl.  delay, withhold, or deny work under any supplement or amendment, change order or

othet condractual device issued pursnant to this Confract.

D.  Disputes. Ifa digpute oxists as to the CONSULTANTs Hability or guilf in any acton inttiated
by the LPA, and the LPA decides to delay, withkold, or deny work to the CONSULTANT, the
CONSULTANT may request that it be allowed to continue, or receive work, withont delay.
The CONSULTANT must submit, in writing, a request for review to the LPA. A determination
by the LPA. under this Section 7.0 shall be final and binding on the parties and not subject to
adniinistrative review. Any payments the LPA. may delay, withhold, deny; or apply mnder this
section shall not be subject to penalty or interest under IC 5-17-5.

Condition of Payment, The CONSULTANT must perform all Services under this Contract fo the
LPA’s reascnable satisfiction, as determined at the diseretion of the LPA. and in accordance with. all
applicable federal, state, local laws, ordinances, rules, and regulations. The LPA will not pay for
work not performed to the LPA’s reasonable satisfaction, inconsistent with this Contract or performed
i violgtion of federal, state, or local faw (collectively, “deficiencies™) until ail deficlencies ate

remedied in a timely manner.
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Confidentiality of LPA Information.

A.  The CONSULTANT understands and agrees that data, materials, and information disclosed to
the CONSULTANT may confain confidential and protected information. Therefore, the
CONSULTANT covenanis that dafa, maferial, and information pathered, based wpon or
disclosed to the CONSULTANT for the purpose of this Contract, will not be disclosed to others
or discussed with thivd parties without the LPA's prior wiitten consent.

B.  Theparties acknowledge that the Services to be performed by the CONSULTANT for the LPA
under this Contract may regnite or allow access to data, materials, and nformation containing
Social Security oumbers and maintained by the LPA. in its computer systern or other records, Tn
addition to the covenant made above in this section and pursmant o 10 IAC 5-3-1(4), the
CONSULTANT and the LPA apree to comply with the provisions of IC 4-1-10 and IC 4-1-11.
If any Social Security munber(s) is/are disclosed by the CONSULTANT, the CONSULTANT
aprees to pay the cost of the notice of disclosure. of a breach of the security of the system in
addition to any other claims and expenses for which it is liable under the ferms of this Contract,

Delays and Extensions. The CONSULTANT agrees that no charges or ¢laim for damoages shall be
made by it for any minor delays fom any cause whatsoever during the progress of any portion of the
Services specified in this Contract. Such delays, if any, shall be compensated for by an exfension. of
time for such period as may be determined by the LPA subject to the CONSULTANT's approval, it
being understood, however, that permitiing the CONSULTANT to proceed to complete any services,
or any part of them after the date 1o which the time of complefion may have been extended, shall it no
way operate as 8 waiver on the pait of the LPA of any of its rights herefn. In the event of substantial
delays or extensions, or change of any kind, not caused by the CONSULTANT, which causes a
material change in scope, character or complexity of work the CONSULTANT is to perform under
this Coniract, the LPA at its sole discretion shall defermine amy adjustments in compensation and in
the schedule for cotapletion of the Services. CONSULTANT must notify the LPA in writing of a
material change in the work immediately afler the CONSULTANT fitst recognizes the material

- change.

DBE Requirements,

A, Notice is hereby given to the CONSULTANT and any SUB-CONSULTANT, and both agree,
that failure to cauy out the requirements set forth in 49 CER Sec. 26.13(b) shall constitute a
breach of this Coniract and, after notification and fxilure to promptly cure snch breach, may
result in termination of this Coniract or such remedy as INDOT deems sppropoate. The
referenced section requires the following assurance fo be included in all subsequent coniracts

between the CONSULTANT and any SUB-CONSULTANT;

The CONSULTANT, sub recipient or SUB~-CONSULTANT shall not diseriminate
on the basis of race, color, national origin, or sex in the performance of this
Confract. The CONSULTANT shall carry out applicable requitements of 49 CER
Part 26 in the award and adminisiration of DOT-assisted contracts. Failute by the
CONSULTANT to carry out these reguiremenis is a material Leeach of this
Confract, which may result in the termitation of this Contract or such ofher
remedy, as INDOT, as the recipient, deerns appropriafe.

B.  The CONSULTANT shall make good faith efforts to achieve the DBE percentage goal that may
be ineluded as part of this Contract with the approved DBE SUB-CONSULTANTS identificd
on s Affirraative Action Certification subupitted with its Letter of Interest, or with approved
amondmenfs. Any changes to 8 DEE firm listed in the Affirmafive Action Certification must be
requested in wiiting end receive prior approval by the LPA and INDOT’s Economic
Opportunity Division Ditector. After this Confract is completed and if a DBE SUB-
CONSULTANT has performed services thereon, the CONSULTANT must complete, and
retmn, a Disadvantaged Business Enterprise Utilization Affidavit (*"DBE-3 Form™) to INDOT’s

5




Version 4072016

Beonomic Opportunify Division Director. The DBE-3 Form requites certification by the
CONSULTANT AND DBE SUB-CONMSULTANT that the committed contract amounts have

been paid and received.

12, Now-Discrimination,

A.

Pursvant to 1.C, 22-0-1.-10, the Civil Rights Act of 1964, and the Americans with Disabilitfes Act,
the CONSULTANT shall not discrirainate against any employes or applicant for employment, fo
be emuployed in the performance of work under this Contract, with respect to hire, lemute, terms,
conditions or privileges of employment or any matier direcly ot indirectly related to employment,
becanse of race, color, religion, sex, disability, national origin, ancestty or status a5 a vetoran,
Breach of this covenant may be regarded as a material breach of this Contract, Acceptance of this
Contract also signifies compﬁanca with applicable federal laws, regulations, and executive ordets
prohibiting discrimination in the provision of services based on race, color, natlonal origin, age,

sex, disability or status as a veteran,

The CONSULTANT undetstands that the LPA ig a recipient of federal finds, Pursuant to that
tiderstending, the CONSULTANT agrees that if the CONSULTANT etploys fifty (50) or mors
employees and. does at least $50,000.00 worth of business with the State aod is not exempt, the
CONSULTANT will conply with the affirmative action reporting reguirernents of 41 CFR 60-
1.7, The CONSULTANT shall comply with Section 202 of executive order 11246, as amended,
41 CER 60250, and 41 CFR 60-741, as amended, which are mcorporated herein by specific
reference. Breach of this covenant may be regarded as a malerial bregch of Contract,

Ii ig the policy of INDOT to assure full compliance with Title VI of the Civil Rights Act of
1964, the Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation Act
and related statotes and regulations in all programs and activities, Tifle VI and related statutes
tequire that no petson in the United States shall on the grounds ofrace, color or national origin
be exchded from participation in, be denied the benefits of, or be subjected to discrinination
under any program ot aclivity receiving Federal financial assistance. (INDO'Ps Title VI
enforcement shall include the following additional grownds; sex, ancestry, age, income status,

religion and disability.)

The CONSULTANT shall not discriminate in its selecton and refention of coniractors,
ineluding without Hmitation, those setvices refained for, or incidental to, construction, planning,
research, engineering, property management, and fee contracts and other commitments with
persons for services and expenses incidental to the acquisitions of right-of-way.

The CONSULTANT shall not modify the Project in such a manner as to tequire, on the basis of
1ace, color or national origin, the refocation of any persons, (INDOT's Title VI enforcement will
include fhe following additional grounds; sex, ancestry, age, income statns, teligion and

disability).

The CONSULTANT shall not modify the Project in such a meanner as to deny reasonable access
to and use theteof fo any persons on the basis of race, color or nationsl origin, (INDOT’s Title
VY enforcement will inchude the following additional grounds; sex, ancestry, age, moome status,

religion and disability.}

Thé CONSULTANT shall neither allow discrimination by contractors in their selection and
retontion. of subcontractors, leasors and/or material supphers, nor allow discrimination by their
subcontractors in. their selection of subcontractors, leasors or material suppliers, who participate

in construction, tight-of-way clearance and refated projects.
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G.  The CONSULTANT shail take appropriate actions fo correct any doficiency defermined by
itself and/or the Federal Highway Administration (“FIIWA”) within a reasonable time period,
not to exceed ninety (90) days, in order to implement Title VI compliance in accordance with

INDOT?s assurances and guidelines.

(1

Druring the performance of this Confract, the CONSULTANT, for itself, ils assignees and
successors in fnterest (hereinafter referred to as the "CONSULTANT™) agrees as follows:

Compliance with Regulations: The CONSULTANT shall comply with the Regulation
relative to nondiscrimination in Federaliy-assisted prograrns of the Department of
Transportation (hereinafter, "OT") Title 49, Code of Federal Regulations, Part 21, ag
they may be amended from time to time, (hersinaftor referred fo as the Regulations),
which are herein incorporated by reference and made a part of this Contract.,

(2) Nondiscrimination: The CONSULTANT, with regard to the work performed by it during

the Contract, shall not discriminate oo the grounds of race, color, ot national origin in the
selection and refention of subconitactors, inchiding procurements of materials and leases
of equipment, The CONSULTANT shall not participate either directly or indirectly in the
discrimination prohibited by section. 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendiz B of the Regulations.

(3) ' Solicitations for SUBCONSULTANTS, Including Procuremenis of Materials and '

- Bquipment: Tn all solicitations eifher by competitive bidding or negotiation made by the
- CONSULTANT for work to be performed under a subceniract, inchuding procurements
of materials or leases of equipment, each potential SUBCONSULTANT or supplier shall
be notified by the CONSULTANT of the CONSULTANI*S obligations under this
Contract and the Regulations relative to nondiserimination on the grounds of race, color,

or national origin,

{4) Information and Reports; The CONSULTANT shell provide all information aud repoits

(5)

(6

reguired by the Regulations or dircotives issned pursuant thereto, and shall permit access
to its books, records, accounts, other sources of Information, and ifs facilitles as may be
defermined by the LPA or INDOT to be pertinent to ascertain compliance with such
Regulations, orders and insfructions. Where any information requived of a
CONSULTANT is in the exclusive possession of another who fails or refises to finnish

this information the CONSULTANT. shall so certify fo the LPA, or INDOT as
appropriate, and shall sef Torth what efforts it has made to obtain the information,

Sanctions for Noncompliance: In the event of the CONSULTANT’S noncomspliance with
the nondiscrimination provigions of this coniract, the LPA shall impose such contract
sanctions ag it or INDOT may dstermine to be appropriate, including, but not limited fo:

(a} withholding of payments to the CONSULTANT under the Contract until the
CONSUILTANT complies, and/or

(b)  cancellation, termination or suspension of the Contract, in whole or in part,

Incorporation. of Provisions: The CONSULTANT shall include the provisions of
paragtaphs (1) throngh (6) in every subcontract, inchiding procurements of matetials and
leases of equipment, unless exempt by the Regulations, or directives issved pursuant

thereto,
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The CONSULTANT shall take such. action with respect to any SUBCONSULTANT -
procurcment as the TPA or INDOT may direct as a means of enforcing such provisions
including sanctions for noncompliance; Provided, however, that, in the cvent a
CONSULTANT becomes involved in, or iz threatened with, Hiigation with a
SUBCONSULTANT or suppler as a result of such direction, the CONSULTANT may
request the LPA fo enter into such litigaiion to protect the interests of the T.PA, and, in
addition, the CONSULTANT may request the United States to enter into such litigation
to protect the interests of the United States,

13, Disputes,

A

Should any disputes arise with respect to this Contract, the CONSULTANT and the LPA agree
to aot prompily and in good faith fo resolve such dispuies in accordance with his Section 13,

Time is of the essence in fhe resofution of disputes.

The CONSULTANT agrees that the existence of a dispute notwithstanding, it will continue
withont delay to. carry out all of its responsibilities under this Contract that ave not afketed by
the dispute. Should the CONSULTANT fail to continue fo perform. its responsibilities
regarding all non-disputed work, without delay, any additfonal costs (including reasonable
attorneys’ fees and expenses) ncurred by the LPA. or the CONSULTANT as 2 result of such
failure to proceed shall be borns by the CONSULTANT. '

If a party o this Conlract i not satisfied with the progress towsrd resolving a dispute, the party
st notify the other party of this dissatisfaction In writing, Upon waitten notice, the parties
have ten (10) business days, unless the parties nminally agree in writing to extend this perind,
following the written nofification to vesolve the dispute, If the dispute is not resolved within ten
(10) bosiness days, a dissatisfied party may submit the dispute i writing to inHiate negotialions
to resolve the dispute. The LPA may withhold payments on disputed items pending resolution

of the dispute,

14, Drug-Free Workplace Certification.

A,

The CONSULTANT hercby covenants and agrees to make a good faith effort to provide and
maintain a drug-frée workplace, and that it will give written notice to the LPA within ten (10)
days after receiving actual notice that an etoployes of the CONSULTANT in the State of
Indiana has been convicted of a criminal drug vielatlon ocowring in the CONSULTANT's
wotkplace. False certification or violation of the certification may resuif in sanctions incleding,
but not limited fo, suspension of Confract payments, termination of this Contract and/or

debarment of confracting opportunities with the TPA.
The CONSULTANT ceriifies and agrees that it will provide a drug-free wozkplace by:

Publishing and providing to all of its employees a statement notifying their employees
that the uslawiil manufacture, distdbution, dispensing, possession ot use of a controlled
substance is prohibited in the CONSULTANT’s workplace and specifying the actions
that will be taken against employees for violations of such prohibition;

i

Establishing a drogs-free awareness program to inform its employees of (1) the dangers of
dreg abuse in the workplace; (2) the CONSULTANT"s policy of mainfaining a ding-fice
waorkplace; (3) any available drug counseling, rehabilifation, and employee assistance
programs; and (4) the penaities that may be imposed ypon an smployes for drug abuse

violations oceniring in the workplace;

il
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iil.  Noiifying all employees in the staternent required by subparagraph 14.B.1 above that as a
condition of continued employment, the employee will (I} abide by the ferms of the
statement; and (2) notify the CONSULTANT of any criminal drug statute convietion for

a violation occurring in the workplace no later than five (5) days affer such conviction;

Notifying in wuiting the LPA within ten (10) days afler receiving nofice from an
employes under subdivision 14.B.1Hi(2) above, or otherwise receiving aciual nofice of

such conviction;

iv.

Within, thirty (30) days afler receiving nofice under subdivision 14.B.1i(2) above of a
conviction, imposing the following sanclions or remedial meagures on any emplovee who
is convicted of drug abuse violations ocourring in the workplace: (1) take appropriate
personnel action against the employee, up to and including termination; or (2) require
such employee to satisfactorily participate in a diug abuge assistance or rehabilitation
program approved for such purposes by a Pederal, State or focal healfh, law enforcement,

or other appropriate agency; and

Maldng a good faith effort to maintain a drug-diee workplace through the implementation
of subparagraphs 14.B.4 through 14.B.v. above,

Employment Kligibility Vexification, The CONSULTANT affirms under the penalffes of petjury
that hefshe/it doeg not knowingly eraploy an unanthorized alien.

Thie CONSULTANT shall envoll in and verify the work eligibility status of all histher/its newly hired
employees through the BE-Verify program as defined in IC 22-5-1,7-3. The CONSULTANT is not
required to participate should the E-Verify program cease to exist, Additionally, the CONSULTANT
is not required to participate if the CONSULTANT is selfemployed and does not employ any

employees.

The CONSULTANT shall not knowingly employ or contract with an unmthorized alien, The
CONSULTANT shall not retaln an employee or coniract with a person that the CONSULTANT

subsequenily learns is an unauthorized alien,

The CONSULTANT shall require histher/its subcondractots, who perform work under this Confract,
to cettify fo the CONSULTANT that the SUB-CONSULTANT does not knowingly employ or
confract with an unawthorized alien and fhat the SUB-CONSULTANT has cnrolled and is
participating in the B-Verify program. The CONSULTANT agrees to maintain this certification
throughout the duration. of the ferm of a contract with & SUB-CONSULTANT.

The LPA may terminate for default if the CONSULTANT fails to cute a breach of this provision no
later than thirty (30) days after being notified by the LPA.

Force Mafeure. In the event that either party is unable to perform any of ifs obligaiions under this
Contract or fo enjoy any of its bensfits because of fire, natural disaster, acts of God, acts of war,
terrorism, civil disorders, deczees of governmental bodies, strikes, lockoufs, labor or supply
disruptions or similar causes beyond the ressonable control of the affected party (hereinafer roferred
10 ag a Fores Majoure Event), the party who has been so affected shall #nmediately give written notice
to the other parly of the occumrence of the Yorce Majente Event (with a description in reasonable detail
of the circumstances causing such Event) and shall do everything reasonably possible to resume
performance. Upon receipt of such written nofice, all obligations under fhis Confract shall be
immediately snspended for as long as such Force Majewre Event contimies and provided that the
affected parly continues fo use commercially reasonable offorts to recommence performance
whenever and to whatever extent pogsible without delay, X the period of nonperformance exceeds
thirty (30) days from the receipt of written notice of the Force Majeure Event, the party whose ability
to parform has not been so affected may, by giving writien notics, terminate this Contract.
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Governing Laws, This Contract shall be consirued in accordance with and governed by the laws of
the State of Indiana and the suit, if any, must be brought in the State of Indiana, The CONSULTANT

consents to the jurisdiction of and to venue in any court of competent jurisdiction In the State of
Tudiamna.

Yiability, If the CONSULTANT or any of its SUB-CONSULTANTS fail to comply with sny
federal requirement which results in the LPA’s repayment of foderal funds to INDOT the
CONSULTANT shall be responsible to the LPA, for repayment of such costs fo the extent such costs
ate caused by the CONSULTANT and/ox its SUB-CONSULTANTS.

Indemmnification. Tho CONSULTANT agtees fo indermify the LPA, and their agents, officials, and
employess, and to hold each of thern hatmless, from claims and suits including coutt costs, attorney's
fees, and other expenses caused by any negligent act, ewor or omission of, or by any recllessness or
willful misconduct by, the CONSULTANT andfor its SUB-CONSULTANTS, if any, under this
Condract, provided that if the CONSULTANT ig a “confracior” within the meaning of 1.C. 8-3-2-12.5,
this indemnity obligation shall be limited by and interproted ift accordance with 1.C, 823-2-12-5. The
LPA shall not provide such indemnification to the CONSULTANT.

Independent Contractor.  Both parties hersto, in the performance of this Contract, shall act in an
individual capacity and not as agents, employses, partners, joinf ventures or associales of one another.
The employees or agents of one parfy shall not be desmed or constrned to be the employees or agents

- of the other party for any purposes whatsoever, Neither patty; will assume liability for any injury

(including death) to any persors, or damage to any property, arising out of the acts or omissions of the

. agends or employees of the other parly. The CONSULTANT shall be responsible for providing all

necessary unetnployment and workers® compensation insurance for its employees.

Insurance - Liahtlity for Damages,

A, The CONSULTANT shall be zesponsible for the acouracy of the Services performed under this
Coniract and shall promptly make necessary revisions or cotrections resuliing from its
negligence, errors or omdssions without any additionsl compensation from the LPA.
Acceptance of the Services by the LPA. shall not relieve the CONSULTANT of responsibility
for sobsequent comreciion of dfs negligent ach, emor or omission or for clarificstion of
ambiguitics, The CONSULTANT shall have no lighility for the ertors or deficlencies
designs, drawings, specifications or other services fiztnished to the CONSULTANT by the LPA.
on which the Consultant has reasonably relied, provided that the foregoing shall not relieve the
CONSULTANT from auy Hisbility from the CONSULTANT’S failurs to fulfill its obligations
under this Contract, fo exercise its professional responsibilities to the LPA, or to notify the LPA.
of any errors or deficiencies which the CONSULTANT knew or should have known existed.

B. Duting construction or any phase of work performed by others based on Services provided by
the CONSULTANT, the CONSULTANT ghall confer with the LPA when necessary for the
purpose of interprefing the information, and/or o correct any negligent act, error or ondssion.
The CONSULTANT shall prepare any plans or dafa needed to correct the negligent act, errot or
omission without additional compensation, even though final payment may have been received
by the CONSULTANT. The CONSULTANT shall give immediate attention fo these changes

for 2 minimum of delay fo the project.

C.  The CONSULTANT shall be responsible for damages inchuding but not limited fo direct and
indivect damages incurred by the LPA as a result of any negligent act, etror or omission of the
CONSULTANT, and for the LPA’s Iosses or costs fo vepalr or remedy construction.
Acceptance of the Services by the LPA. ghall not relieve the CONSULTANT of responsibility

for subsequent correction,
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The CONSULTANT shall be required to maintain in full force and effect, insurance as
desctibed below from the dafe of the fist anthorization to proceed until the TPA’s acceptance
of the work product. The CONSULTANT shall Hst both the LPA and INDOT as insweds on
any policies. The CONSULTANT must obfain insvrance weitten by insurvance companies
guthorized fo fransact business in the State of Indiana and licensed by the Department of

Insurance g8 either admitted or non-admitied insurers,

The LPA, its offivers and employees assume no responsibility for the adequacy of limits and
coverage in the event of any olaims against the CONSULTANT, its officers, employees, sub-
congultanis or any agent of any of them, and the obligations of mdemnification in Section 19
herein shall survive the exhaustion of limits of coverage and discomtinuance of coverage beyond.

the term specified, to the fullest extent of the lav.

The CONSULTANT shafl furnish a cerfificate of insurance and afl endorsemerts to the LPA.
prior to the commencement of this Confract. Any deduetible or self-insured refention amount
or other similar obligation under the insurance policies shall be the sole obligation of the
CONSULTANT, Failure to provide insurance as required fn this Contract is a material breach
of Contfract entitling the TPA to immediately ferminate this Contract.

I Professional Ligbility Tnsurance

The CONSULTANT maust obtain and carzy professional liability insnrance as follows:
For INDOT Prequalification Work Types 1.1, 12.2-12.6 the CONSULTANTS shall
provide not less than $250,000.00 professional Hebility insurance per claim and
$250.000.00 aggregate for all claims for nepligent performance, For Work Types 2.2,
31,32,41,42,55,58,5.11,61,7.1,81,82,%1,92,101 -104, 11.1, 13.1, 141 ~
14.5, the CONSULTANTS shall carcy professionai lisbility insurance in an. amount not
less than $1,000,000.00 per dlaim and $1,000,000.00 aggregate for all claims for
negligent performance. The CONSULTANT shall maintain the coverage for a period
ending two (2) years after substantial completion of construction,

If,  Commercial General Liability fnsurance

The CONSULTANT must obtain and carry Commercial / General lability insurance as

follows: For INDOT Prequalification Werlk Types 2.1, 6,1, 7.1, 8.1, 8.2, 9.1, 9.2, 10.1 -
104, 111, 131, 141 - 145, the CONSULTANT shall carry $1,000,000.00 per

oocarrence, $2,000,000,00 general aggregats. Coverage shall be on an occugrence form,
and include confracinal liability. The policy shall be amended to include the following

extensions of coverage:

1. Exclusions relating to the use of explosives, collapse, and underground damage
ta property shall be removed,

2. Thepolicy shall provide thirty (30) days notice of cancellation fo LPA.

3. The CONSULTANT shail name the LPA. as an additional insnred.

M, Automobile Liability

The CONSULTANT shall obtain awtomcbile Hability inswrance covering all owned,
leaged, borrowed, rented, or nop-owned autos used by emplayees or others on behaif of
the CONSULTANT for the conduct of the CONSULTANT s buginess, for a1 amownt not
Tess than $1,000,000.00 Combined Single Limit for Bodily Injury and Property Damage.
The term “avtomobile” shall include private passenger aufos, frucks, and siwilar typs
vehicles Hcensed for use on public highways. The policy shall be amended to inglude the

following extensions of coverage:

11
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1. Contractual Liability coverage shall be included.
2. The policy shall provide thirty (30) days notice of cancellation to the LPA.

3. The CONSULTANT shall name the LPA as an additional insured.

IV, Watercraft Liability (When Applicable)

i, When necessary to use walercrafl for the performance of the CONSULTANTg
Services under the texms of this Confract, either by the CONSULTANT, or any
SUB-CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating the
watercraft shall carry watercraft liability insurance in the amount of $1,000,000
Combined Single Limit for Bodily Injury and Property Damage, fncluding
Protection & Indemnity where applicable. Coverage shall apply to owned, non-

owned, and hired watercraf®.

2, If the maritime laws apply fo any woik fo be performed by the CONSULTANT
under the terms of the agreement, the following coverage shall be provided:

a.  United States Longshoremen & Harbor workers

b, Maritime Coverage - Jones Act
3. The policy shall provide thirty (30) days notfice of cancellation to the LPA.

4,  The CONSULTANT or SUB-CONSULTANT shall name the LPA as an
additional insured,

V.  Aljrcraft Liability (When Applicable)

1.  ‘When necessery to use aircrafl for fhe performance of the CONSULTANT’s
Services under the terms of this Coniract, eifher by the CONSULTANT or SUB-
CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating the
aireraft shall cawmy ajreraft ligbility insueance in the amount of $5,000,000
Combined Single Limit for Bodily Infury and Property Damage, including
Passenger Liability. Coverage shall apply to owned, non-owned and hired siroraft,

2. The policy shall provide thirty (30} days notice of cancellation fo the LPA.

3.  The CONSULTANT or SUB-CONSULTANT shall name fhe ILPA as an
additional insured,

Merger and Modification, This Contract constitutes the entire agreement between the parties. No
understandmgs agresments ol representations, oral or written, nof specified within this Contract wifl
be valid provisions of this Contact. This Contract may not be modified, supplemented or amended, in

any manner, except by written sgreement signed by all necessary parties,

Notice to Parfles; Any notice, request, consent or communication {(collectively a “Notice™) under
this Agreement shall be effective only if it is in writing and (2) personally delivered; (b) sent by
cortified or registered mail, refrn receipt requested, postage prepaid; or (c) sent by a nationally
recognized overnight delivery service, with delivery confirmed and costs of delivery being nropaid,

addressad as follows:
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HNotices to the LPA shall be sent to:

Dawgp Rifchie, Groshway Manager
City of Fort Wayne

Citizen Square

200 E Berry Street, Suite 210

Fort Wayne IN 46802

" Notices to the CONSULTANT shall be sent to:

Jamat T. Anablawl
9017 Coldwater Road, Suite 500
Fort Wayne IN 46825

or to such other address or addresses as shall be fumished in writing by any party to fhe other party.
Unless the sending parly has actual knowledge that a Notice was nof received by the intended
recipient, 2 Notice shall be deemed to have been given ag of the date (i) when personally delivered; (if)
three (3) days afler the date deposited with the United States mail properly addressed; ov (iif} the vext
day when delivered during business hours to overnight delivery service, properly addressed and prior
1o such delivery service’s cut off {ime for next day delivery, The parties acknowledge that notices

delivered by farsimilo or by email shall nof bs effective,

Order_of Precedence; Incorporation by Reference. Any inconsistency or ambigulty in this
Contract shall be resolved by giving precedence- in the following order: (1) This Confract and
attachments, (2) REP document, (3) the CONSULTANT’s response to the REFP document, snd (4)
attachments prepared by the CONSULTANT, All of the foregoing are incorporated firlly by

teference.

Ownership of Docwmenis and Materials, AH documents, records, programs, dafe, film, tape,
articles, memoranda, and other materials not developed or licensed by the CONSULTANT prior to
execution of this Contact, but specifically developed under this Coniract shall be considered “work
for hire” and the CONSULTANT assigns and fransfers any ownership claim fo the LPA and all such
materials (“Work Product) will be the property of the LPA. The CONSULTANT agrees fo oxecute
and doliver such assignments or other docurnents as may be requested by the LPA. Use of these
mgterials, other than related to contract performeance by the CONSULTANT, without the LPA’s prior
written consent, ig prohibited. During the performance of this Contract, the CONSULTANT shall be
respongible for any loss of or damage to any of the Work Product developed for or supplied by
INDOT and used to develop cr assist in the Services provided herein while any such Work Product is
in the posssssion or conirol of the CONSULTANT. Any loss or damage thereto shall be restored at
the CONSULTANT"s expense, The CONSULTANT shall provide the LPA full, immediate, and
untestricted access fo the Work Product duwring the tewn of this Contract, The CONSULTANT
represents, to the best of ifs knowledge and belief afler difigent inquiry and ofher than as disclosed in
weiting prior fo or contemporaneously with the execution of this Contract by the CONSULTANT, that
the Work Product does not inftinge upon or misappropriate the infellectual property or ofher rights of
aty third party. The CONSULTANT shall not be lable for the use of ifs deliverables deseribed in
Appendix “A” on other projects without the express wiitten consent of the CONSULTANT or as
provided in Appendix “A”. The LPA acknowledges that it has no claims to any copyrights not

transferred to INDOT under this paragraph.

Payments, All payments shall be made in ameats and i conformance with the LPA’s fiscal policies
and procedures.

Penalties, Interest and Aitorney's ¥ees. The LPA  will in good faith perform ifs required

obligations hersunder, and does not agree to pay auy penalties, Hquidated damages, inferest, or
aftorney's fees, except as required by Indiana law in part, 1C 5-17-5, 1. C. 34-54-8, and I, C. 34-13-1.
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PoHution Contrel Requirements, [fihis Confractis for $100,000 or mozre, the CONSULTANT:

i Stipulates that any facility to be utilized in performance under or fo benefit from this Contract

is not Hsted on the Environmental Profection Agency (EPA) List of Violating Facilifies issned
pursuant to the requitements of the Clean Alr Act, as amended, and the Federal Water

Polimtion Control Act, as amended;

Agrees to comply with all of the tequirements of section 114 of the Clean Air Act and section

308 of the Federal Walet Pollution Control Act, and all regulations and puidelines issued
therennder; and
i Stipulaies that, as a condition of federal aid pursuani to this Contract, it shall nofify INDOT

and the Pederal Highway Administration of the receipt of any knowledge Indicating thata
Tacility to be utilized in perfornance under or to benefit from this Contract is under
consideration to be listed on the BPA Listing of Violating Facilities,

Severability, The invalidity of any section, subsection, clause or provision of this Contraet shall not
affect the validity of the temaining sections, subsections, ¢lauses or provisions of this Coniract.

Status of Claims, The CONSULTANT shall give prompf written notice fo the LPA any claims made
for damages against the CONSULTANT resulting from Services performed under this Contract and
shall be responsible for keeping the LEA curtently advised as fo the sfafus of such claims. The
CONSULTANT ghall send notice of claims related to work wnder this Contract to:

Sub-consultant Acknowledgement, The CONSULTANT agrees and represents and watrants to the
LPA, that the CONSUILTANT will oblain signed Sub-consultant Acknowledgement forms, from all
SUB-CONSULTANTS providing Services under this Coniract or to be compensated for Services
fhrough this Contract, The CONSULTANT agrees to provide signed origmals of the Sub-consuliant
Acknowledgement form(s) to the LPA for approval prior to performance of the Services by any SUB-

CONSULTANT.

Substantial Performance. This Coniract shall be deemed to be substantially pexformed only when
fully performed according to its ferms and conditions and any modification or Amendment thereof.

Taxes. The LPA will not be responsible for any taxes levied on the CONSULTANT a5 a result of this
Contract,

Teymination for Convenience.

A, The TPA may ferminate, in whole or in part, whenever, for any reason, when the LPA
determines that such fermination is in its best inferests, Terminatfon or partial {ermination of
Services shall be effecled by delivery 1o the CONSULTANT of a Termination Notice atl Jeast
fifteen {(15) days prior to the terminafion effective date, specifying the exfent to which
petformance of Services under such termination becomes effective. The CONSULTANT ghall
be compensated for Setvices properly rendered prior fo the effective date of formination, The
LPA will not be liable for Services performed after the effective date of termination.

B. Ifthe IPA terminates or partially terminates this Contract for any reason regardiess of whether

it is for convenience or for default, then and in such event, all dats, repotts, drawings, plans,
skefches, sections and models, all specificafions, estimaies, measurements and data pertaining
to the project, prepared under the texms or in fulfillment of this Contract, shafl be delivered
within ten (10} days to the LPA. Tn the event of the failure by the CONSULTANT to make
such delivery upon demand, the CONSULTANT shall pay to the LPA any damage (jocluding
costs and reasonable atlorneys’ fees and expenges) it may sustain by reason theroof,
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35, Fermination for Defauli,

A, With the provision of twenty (20) days wrilten notice to the CONSULTANT, the LPA. may
ferminate this Confract in whole or in part if

() the CONSULTANT fails to:

1. Correct or cure any breach of this Contract within auch time, provided fhat if such
cure is not reasonably achisvable in such tiee, the CONSULTANT shall have up
to ninety (90) days from. such notice to effect such cure if the CONSULTANT

prompily commences and diligently pursues such cure as soon as practicable;

2. Deliver the supplies or petform the Services within the time specified in fhis
Contract or any amendment or extension;

3. Make progress so as to endanger performance of this Confract; or

4. Perform any of the other provisions of this Coniract fo be performed by the
CONSUTTANT; or

(i) if any representation or warranty of the CONSULTANT is untrue or inaccurate in any
material respect at the tite made or deemed to be made.

B.  Ifthe IPA toerminates this Conract in whole or in part, #t may acquire, under the tezms and in
the manney the LPA. considers approprizte, supplies or services similar to those terminated, and
the CONSULTANT will be liable to the LPA for any excess costs for fhose supplies or
services. However, fhe CONSULTANT shall continue the wotk not ferminafed.

C.  The LPA shall pay the comfract price for completed supplies delivered and Services accepted.
The CONSULTANT and the LPA shall agree on the amounnt of payment for mamufaciured
matetials delivered and accepted and for the protection and preservation of the property.
Failure to agree will be a dispute under the Dispules clause (see Section 13), The LPA may
withhold from the agreed upon price for Services any sum the LPA defermine necessary fo
profect the LPA against loss because of outstanding Tens or claims of former lien holders.

The rights and remedies of the LPA in this clanse are in addition {o any other vights and
remedies provided by law or equity or under this Condract,

Defanlt by the IPA, If the CONSULTANT believes the LPA is in default of this Contract, it
shail provide written notice immediately to the LPA. describing such default. Ifthe LPA fils to
take steps to correct or cure any waterfal breach of fhis Confract within sixty (60) days after
receipt of such written notice, the CONSULTANT may cancel and fermoinate this Countract and
institute the appropriafe measures to colleet monies due up fo and including the date of
termination, including reasonable aftorney fees and expenses, provided that if such cure is not
reasonably achievable in such time, the TPA shall have up fo one hundied twenty {120} days
fiom such notice to effect such cure if the LPA. prompily commences and diligently pusues
snch cure as soon ag practicable. The CONSULTANT shall be compensated for Services
properdy rondered prior to the effective dato of such termination. The CONSULTANT agrees

that it has no rght of termination for non-material breaches by the TPA.
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Waiver of Rights, No rights conferred on either party under this Contract shall be deemed waived,
and no breach of this Contract excused, unless such waiver or excuse is approved in wrifing and
sipned by the party claimed to bave waived such 1ight. Neither the LPA’s review, approval or
acceptance of; nor payment for, the Services requived under this Contract shall be coustrued to operate
as a waiver of any righls nnder this Conirgef or of any cause of action arising out of the performance
of this Contract, and the CONSULTANT shall be and remain hgble to the LPA in accordance with
applicable Taw for all damages to the LPA caused by the CONSULTANT's negligent performance of

any of the Services furnlshed nnder this Contract.

Work Standapds/Confticts of Inferest.  The CONSULTANT shall understand and utilize all
relevant INDOT standards fnclnding, but not Himited 1o, the most current version of the Indiana
Depariment of Transportation Design Manual, where applicable, and other appropriate matetials and
shall perform all Services in accordance with the standards of care, gkill and diligence required in

Appendix “A” or, if not set forth therein, ordinavily exercised by competent professionals deing work
of a similar nature,

No Third-Party Beneficiaries. This Agreernent fs solely for the benefit of the pariies hereto. Other
than the indernnity rights under this Coniract, nothing confained in this Agreement is intended or shall
be construed fo confer upon any person or entify {other than the parties heteto) any rights, benefits or

temedies of any kind or character whatsoever,

No Investment in Iran, As requited by IC 5-:22-16.5, the CONSULTANT ceriifies that the
CONSULTANT s not engaged in investment acfivities in Iran. Providing false certification may
result in the consequences listed in IC 5-22-16.5-14, including termination of this Contract and denial

of future state contracts, as well as an imposition of a civil penalty.

Assipnment of Aufitrust Clabms, The CONSULTANT assigns to the State all vight, title and
interest in and to any claims the CONSULTANT now has, or may acquirs, under state or federal

antityast laws relating to the products or services which are the subject of this Coniract,

[Remalnder of Page Intentionally Left Blank]
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Non-Collusion,

The undersigned atfests, subject to the penalties for perjuzy, that he/she is the CONSULTANT, or that hefshe is
the properly authorized represenfalive, agenl, member or officer of the CONSTULTANT, that he/she has not,
nor has any other member, enployee, repiesentative, agent or officer of the CONSULTANT, directly or
indivectly, to the best of histher knowledge, entered into or offered to enter into any combination, collusion ar
agreement to 1eceive or pay, and that he/she has not received or paid, any sum of money ot other consideration
for the execution of this Coniract other than that which appeats upon the face of this Contract,

In Witness Whereof, the CONSULTANT and the LPA have, throngh duly asthorized representatives, entered.
imto this Contzact. The parties having vead and understand the forgoing fetms of this Contract do by thelr

regpective signatures dated below heveby agree to the terros thereof,

CONSUILTANT ' LOCAL PUBLIC AGENCY
A&Z ENGINEERING, T.LC CITY OF FORT WAYNE BOARD OF

PUBLIC WORKS

@namre ‘Siae

Jamal 'T', Anabtawi, Member Robett P. Kennedy, Chair /-

(Print or type name and title) (Print or g
% =

Signature

Kumar Menon, Member

(Print or type 1 d title)
Adtest: : ﬁ

Slgnatare
- Mike Avila, Member
Warren J. Zwick, Member (Print or type name and title)
{Print or type name znd title)

Lindsey L. Richards, Clerk

(Print or type name and title)
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APPENDIX A"

SERVICES TO BE FURNISHED BY CONSULTANT:

In fulfillment of this Contract, the CONSULTANT shall comply with the requirements of the appropriate
regulations and requirements of the Indiaua Departmend: of Transportation and Federal Highway Administration.

The CONSULTANT shall be responsible for performing the following activities:

A. Engineering Pergonnel

For the fulfillment of all setvices outlined in Section B below, the CONSULTANT will provide cne
(1) fulltime Resident Project Represenfative, and Inspoctors and clerical and secrefarial persomel as
required for a peded of time necessary to complete the constizction project and final constimction
report. The qualifications and expetiences of pessonnel provided by the CONSULTANT are subject
to approval by the Local Public Agency and the Indiana Department of Transportation and no
personnel will be assigned to the project until Local Public Agency and Indiana Department of
Transportation approval is obiained. The fulliime Resident Project Representative will take directions
from and report to the Indians Deparlment of Travsportation’s Area Engineer on all matfers
concetning coniract compliance and administration., The fulitime Resident Project Representative will
coordinate project activities with the Local Public Agency's Project Coordinator and Mndiana

Department of Transportation's Area Engineer,

Description of Serviges

1. Construction Schedule: Review fhe construction schedule prepared by the
Contractor for compliance with the Contract, and give to the Local Public
Agency detailed documentation concerning its scceptability.

2, Conforences: Aftend pre-conshuction conferences as directed by the Local Public Agency,
arrange a schedyle of bi-weeldy progress meetings, and such other job conferences as required for
the timely and aceeptable conduct of the job, and submit such schedules prepared, o the Local
Public Agenay, and assist in the nofification to those who are expected to attend, Record for the
Local Public Agency, as direcied, minutes of such meetings. The CONSULTANT shall be

' aygilable for conferences as requested by the Local Public Agency, State, and Federal Highway
Adpanistration to review working details of the projeet. The Local Public Agency, State and
Federal Highway Administration may review and inspect the activifies whenever desired during

the life of the Agresment, |

3. Lisison; Serve as the Local Public Agency's Haison with the confractor, working principally
through the Confractor's {ield superinfendent or such other person in authority as desigoated by
the Contractor, Acting in liaison capacily, the fulltime Resident Project Reprosentative shall be
thoronghly familiar with the plans and specifications applicable to the project fo insure that all
provisions therein are complied with. Any deviation cbserved shall be reported o the local Public
Agency and Indiana Department of Trapsporfation by the fulldime Resident Project

Representative,

Cooperate with the Local Public Agency in dealing with the various Federal, State and Local
Agencies having jurisdiction over the project.

" Assist the Local Public Agency and Indiana Department of Transportafion in obtaining from the

Coniractor a list of ris proposed suppliers and sub-conteactors.

Assist the Local Public Agency and Indiana Department of Transportation in obtaining fram the
Coniractor additional detalls or information when needed at the job site for proper execution of work.
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7. Bguipment -- Purnish gll squipment necessary to sample and test materials in accordance with Indiana
Department of Transportation's proceduzes,

8. Samples — Obtain field samples of materials delivered fo the sife as required by the State and deliver
such samples to the appropriate Indiana Department of Transportation laboratory office.

5. Shop Drawings:

a4

b.

Receive shop drawings and falsework drawings. Check for completeness and then forward to
INDOT personuel for approval.

Review approved shop and filseworl drawings, specificetions and other submissions, record
veceipt of this data, mainfain a file of all drawings and submissions, aud check coustriction for
compliance in accardance with the Contract Documents,

Alett the Confractor's Hield superintendent when it is observed that materials or equipinent ate
beitig or about io be used or installed before approval of shop drawings or samples, where such
are tequired, and advize the Local Public Agency and Tndiana Department of Transporfation
when he belicves it is necessary to disapprove work as failing to conform to the Contract

Daocuments.

10. Review of Work, fnspection and Tests:

a.

b.

d.

Conduct on-site inspections for the Local Public Agency of the work in progrsss as a basis for
determining that the project is proceeding in accordance with the Confract Documents,

Provide on-site acceptance testing of materials in the manner and extent prescribed by the lafest
édition of the Indiana State Highway Commiission Construction Manual and in accordance with
current accepted practices.

Accompany visiting Inspectors, represeniing Local, State or Federal Agenoles having jurisdiction
over the project, and veport defails of such inspection to the Local Public Agency and Indiana

Department of Transportation,
Verify that required testing has been accomplished.

11. Modification(s): Consider and evahuate the Contractor's suggestions for modifications in drawings
and/or specifications and teport them with recommendations to the Local Public Apsncy and

Indiana Department of Transporiation.

12, Records:

&

Prepare and maintain at the job site orderly files of correspondence, reports of job conforences,
shop drawings and other submissions, reproductions of original Contract Documents, incinding
Il addends, change orders, and additional drawings subsequent to the award of the Countract,
progress reporis and ofher project related documents.

Keep a diary or log book, recording hours on the job site, weather conditions, list of vigiting
officials, decisions, general obgervations, and specific observations with regard to fest
procedures, Upon request finish copies of such g diaty or log book to the Local Public Agency.
Maintain for the Local Public Agency, a record of names, addresses and felephone number.s of
all sub-contractors and major material suppliers.

Maintain a set of drawings on which anthorized changes are ngfed, and deliver fo fhe Local
Public Agency upon request, but in any event at the completion of the project,

Prepare the Final Construction Record and Final Estimate as required by the Judiana Depariment

of Transportation and the Local Public Agency.

13. Reports: Fumnish to the Indiana Depariment of Transportation and the Local Public Agency at
periodic infervals, as required, progress reports of the project including the Conttactor's comapliance
with the approved construction schedule. The reports will include weekly progress reports detailing
the work performed and a moafhly progress reporf summarizing both fhe consirnction and

constructon enginesring completion statns.
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Propress Estimates: Prepare progress estimates for periodic patfial payments to the Confractor and
deliver fo the Local Public Agency and Indiana Depattment of Transportation for review and
processing, ‘The payments to the Contractor will be based on estimates of the value of work

performed and materials complete i place in accordance with the contract,

Project Responsibility; The Resident Profect Represenfative will be responsible for the
docnmentation of pay quantities and estimates, and the maintenance of appropriate records related

to the construction of this project.

Work Schedule and Suspension: The consultanl’s crew will be required fo regulate their work week
to conform fo the contractor's hours in accordance with the directions of the Indiana Department of
Transportation's Area Bnginesr, Tf wotk on the construction project is suspended and all matters
concetning contract compliance and administration are cornplete, the services of the consultant may

also be suspended without cost: fo the project,

Contract Administration; The CONSULTANT will administer the confract in accordance with
Indiana Department of Transportation's procedures,

Contlict of Inferest; The CONSULTANT acknowledges and agrees that the CONSULTANT, a
firn associated with the CONSULTANT or an individual associated with the CONSULTANT
cannot accept or perforni any work (including but not lindited o construction engineeting,
production staking, falsework drawings, shop diawings) for the contractor, matetial supplier of the

* contractor or for any of the contractor's subcontractors on this project. For putposes of flxis section
. 8 fizm 15 associated with tho CONSULTANT if the fitm and CONSULTANT have 4 common

direcfor, common officer or a common owner., For pwposes of this section an indjvidusl is
associated with the CONSULTANT if the individual is an employee of the CONSULTANT or an
employee of a firm associated with the CONSULTANT. For purposes of this section the following

defimitions shall be used:
Director — Any metmber of the board of divectors ofa coxporahon
Officer — The president, secretary, freasurer, or such other officers as may be prescribed by the

corporation bylaws,
Owner — A sole propristor, any partner in a partnership, or any shareholder of a corporation.
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APPENDIX "B*

INFORMATION AND SERVICES TO BE FURNISHED BY THELPA:

The LPA shall firnish the CONSULTANT with the following:

Local Public Agency shall designafe an employee as Project Coordinator fo cootdinate activilies
between Consultant, INDOT and the Local Public Agency.

Assistancs to the CONSULTANT by placing at his disposal all available information pertinent to
the project
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APPENDIX "CM

SCHEDULE;

No work under this Contract shall be performed by the CONSULTANT uniil the CONSULTANT
recelves a written notice fo proceed from the LPA,

All work by the CONSULTANT under this Confract shall be completed and delivered fo the LPA for
review and approval within the approximate time petiods shown in the following subniission schedule:

The CONSULTANT will be prepared to begin the work under this Agreement within five (5) days
after a letter of notification to proceed, is received from the Local Public Agency, The CONSULTANT
shall complete and deliver the final constinetion record and final estimate to the District within forty-

five (45) calendar days affer the contractor’s last day of work.
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APPENDIX "Dt

A, Amount of payment

L

The CONSULTANT shall recefve as payment for the work performed under this Contract the
total amount NOT To Exceed § 225,024.68 unless a supplement is exccuted by the partiss

that increases the maxinmm amount payable.

The CONSULTANT will be paid for the actual hours of work pesformed exclusively on this
Contract in accordance with the following negotiated hourly billing rates per classification:

Classification Howdy Rates

' Reg. Rate Ovt. Rate
Sr. Project Mgr / Principle {Ficensed P.E,) $143.83 -
S, Project Hnginest / Desigter $83.90 -
St. Inspector / RPR $62.76 576.20
Inspector $59.19 $71.86

For those services petformed by the CONSULTANT, the CONSULTANT will be retmbursed
the direct non-salary cosis (the actual costs of such out-of-pocket expenses directly
atirlbutable to the Coniact such as fares, round @ip mileage from CONSULTANTS?
personnel place of residence to the INDOT?s assigned job site including the mileage at the job
sife, long distance calls, equipment rentals, reproductions, ete.) a5 approved by INDOT. The
direct non-salary cosis for travel reimbursement shall not exceed the limitations on travel
expenses set out in the cument State of Indiana policy on #avel rebmbursement, The
CONSULTANT shall provide petsonnel local fo the assigned Disirict, county, or project as
published in the Request for Proposal or as otherwise agreed to and stated hersin such that
lodging and subsistence expenses are not incurred, Travel time will not be refmbursable for
Tess than 50 miles commute esch way from CONSULTANTS' personnel residence to the

assigned work location,
For those satvices performed by other than the CONSULTANT, the CONSULTANT will be

reirobursed for the aciual invoice for the services porformed by ofher than ihe
CONSULTANT, provided that each such invoice shall be subject to approval as reagonable

by INDOT prior to any reimbursement thereof.

The CONSULTANT shall submit hiweekly timesheets for each employee working on this
Conitact to the INDOT Axca Bngineer or PB/S. Hours worked by the employec shall be
recorded to the nearest 0.25 honr.

The CONSULTANT shall not bill for overtime premium for any individual uniil forty houts
have been woirked on the Contract for the week by that individual. Holiday hours not wotked
oft the Contract do not apply to the forfy hour weekly total.

The actual amount payable shall be determined in accordance with a final redit by INDCOT’s
Division of Financs,

B.  Method of Payment

1.

The CONSULTANT 1y subinit o maximun of one invoice voucher per calendar month for
work covered under this Condract. The invoice vouchers shall be submitfed to the Dishict

Consultant Sexrvices Manager.
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Fort Wayne Distiict Office

TIndfana Dopartment of Transportation,
5333 Hatfield Road

Fort Wayne, IN 46808

The invoice vouchers shall represent the value, to INDOT, of the partially completed work ag
of the date of the invoice voucher, When submitiing an invoice, the CONSULTANT shali
firnish a copy of records showing the individuals who worked on this Contract during the
month, their classification, the number of hours worked since the last invoice vouchet was

submitted, and the houddy rate.

. If INDOT does not sgree with the amount claimed by the CONSULTANT on an fuvolce
voucher, INDOT will send the CONSULTANT a letter by regular mail and Hst ths
differences between aciual and claimed progress. The leiter will be sent to fhe
CONSDLTANTs address on page 1 of this Confract or the CONSULTANT’s Iast known

address,

I£, prior to the satisfactory completion of the services under this Contract, the total of the
costs incurred by the CONSULTANT is within fen percent (10%) of the maximum smount
payable, the CONSULTANT shall notify INDOT and the status will be evalpated,

The CONSULTANT shall submit to INDOT a list of personnel, along with job classification
and salary, the firm is planning to use on work covered by this Contract. No additions in
personuel or changes in personnal salarfes shall be effective for purpose of this Contract until

approved by INDOT.
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