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BILL NO. S-16-11-12 
SPECIAL ORDINANCE NO. S-__ 

AN ORDINANCE approving CONSULTING 
CONTRACT - PROFESSIONAL CONSTRUCTION 
ENGINEERING INSPECTION SERVICES FOR 
THE PUFFERBELL Y TRAIL: STATE TO 
FERNHILL AND FRANKE PARK between A&Z 
ENGINEERING, LLC and the City of Fort Wayne, 
Indiana, in connection with the Board of Public 
Works. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA: 

SECTION 1. That the CONSULTING CONTRACT -

PROFESSIONAL CONSTRUCTION ENGINEERING INSPECTION 

SERVICES FOR THE PUFFERBELLY TRAIL: STATE TO FERNHILL AND 

FRANKE PARK by and between A&Z ENGINEERING, LLC and the City of 

Fort Wayne, Indiana, in connection with the Board of Public Works, is hereby 

ratified, and affirmed and approved in all respects, respectfully for: 

All labor, insurance, material, equipment, tools, power, 
transportation, miscellaneous equipment, etc., necessary for 
Consultant shall provide Professional Construction 
Inspection Services for the Pufferbelly trail: State to Fern hill 
and Frnake Park: 

involving a total cost of TWO HUNDRED TWENTY-FIVE THOUSAND, 

TWENTY-FOUR AND 68/100 DOLLARS - ($225,024.68). A copy of said 

Contract is on file with the Office of the City Clerk and made available for 

public inspection, according to law. 
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SECTION 2. That this Ordinance shall be in full force and effect 

from and after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AND LEGALITY 

Carol Helton, City Attorney 
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DIGEST SHEET 

Department: Greenways 

Resolution Number: Puffer belly Trail: State to Fernhill and Franke Park, 
Construction Inspection, Work Order No. 12007 

Title of Resolution: LPA-Consulting Contract Approval for Construction 
Inspection Services for the Puffer belly Trail: State to Fernhill and Franke Park 

Awarded To: A&Z Engineering, LLC 

Amount of Contract: $225,024.68 

Number of Consultants: four 

Description of Project (Be Specific): The 1.6 mile Pufferbelly Trail: State to 
Fernhill and Franke Park is the most important trail we've ever constructed in 
terms of connectivity to important destinations. This trail, along with the 
Puffer belly from State to Fourth (to be constructed in 2017 or 20 18), will 
connect directly or indirectly to Downtown, Headwaters Park, Lawton Park, 
Skate Park, Science Central, Rivergreenway, RiverFront, Vesey Park, Franke 
Park, Children's Zoo, Foellinger Theatre, Northside Park, several historic 
neighborhoods, Glenbrook Commons and Glenbrook Square, SportONE 
Parkview Fieldhouse, SportONE Parkview Icehouse, Sk:yZone Indoor 
Trampoline Park, Northside High School and Franke Park Elementary School. 

INDOT will open bids on February 1, 2017. Construction should begin in April 
with completion by July 31, 2018. The project is federally-funded; hence, we 
have to hire a consultant that is INDOT-approved to oversee the construction. 
We had four firms respond to our RFP. Our consultant selection team chose 
A&Z Engineering, who has a local office. Total projects costs are $2,287,350 
with $1,829,880 coming from Federal funds and the remaining $457,471 
coming from City funds, Legacy, donor funds and possibly Regional Cities 
funds. 



What Are The Implications If Not Approved: We will forfeit the federal funds for 
the trail project and have to repay the federal funding that has already been 
spent on engineering and right of way. We do not have anyone on staff that is 
approved by INDOT to provide construction inspection and management 
services on a federally-funded trail project. 

If Prior Approval Is Being Requested, Justify: 

Additional Comments: 

Date 



Version 4-07-2016 

LPA- CONSUL 'l'ING CONTRACT 

'This Contract ("tbis Contmct") is made and entered into effective as of QcJ . :ZiJ , 2016 ("Effective Date") 
by and between THE CITY OF FORT WAYNE, acting by and through its proper officials ("LOCAL 
PUBLIC AGENCY" or ''LP A''), and A&:Z ENGINEERING. LLC ("tho CONSULTANT"), a limited liability 
company organized under the laws of the State of!NDIANA. 

Des. No.; 0710990 & 1600772 

Project Description; Construction Inspection & Administration Services for tho construction of the Puffer belly 
Trail from State Boulevard to Femhill Avenue with a trall spur to Franke Park and the Fort Wayne Children's 
Zoo. Total Trail length is 1.6 miles. Project includes several rest nodes, Project will also include refinbishiug 
the railroad bridge over the Spy Run Creek. 

RECITALS 

WHEREAS, the LPA has entered into an agreement to utilize federal monies with the Indlana Depatf:tnent of 
Transportation ("INDOT") for a transpo!tation or transportation enhancement project ("the hoject"), which 
Project Coordination Contract is herein attached as Attachment 1 and incorporated as reference; and 

WHEREAS, the LPA wishes to hire the CONSULTANT to provide services toward the Project completion . 
more fully des01ibed in Appendix "A" attached hereto ("Services"); 

WHEREAS, the CONSULTANT has extensive experience, knowledge and expertise relating to these 
Services; and 

WHEREAS, the CONSULTANT has expressed a willingness to finnish the Services in connection therewith. 

NOW, THEREFORE, in consideration of the following mutual covenants, the parties hereto mutually 
covenant and agree as follows; 

·The "Recitals" above are hereby made an integral patt and specifically incorporated into this Contract. 

SECTION I SERVICES BY CONSULTANT. The CONSULTANT will provide the Services and 
deliverable.s descdbed in Appendix "A" which is herein attached to and made an integral part of tbis Contract. 

SECTIONll INFORMATION AND SERVICES TO BE FURNISHED BY THE LPA. The 
information and services to be finnished by the LPA are set out in Appendix "B" which is herein attached to 
and made an'integralpart of this Contract. · 

SECTION ill TERM. The tenn of this Contract shall be from the date of the last signatrne affixed to 
tbis Contract to the completion of the construction contract which is estimated to be AUGUST, 2018. A 
schedule for completiorr of the Services and deliverables is set forth in Appendix "C" which is herein attached 
to and made an integral part of this Contract. 

SECTION IV COMPENSATION. The LPA shall pay the CONSULTANT for the Services pe1fonned 
· under this Contract as set forth in Appendix "D" which is herein attached to and made an integral part of this 
Contract Tbe maximum amount payable under this Contract shall not exceed$ 225,024.68. 

SECTION V NOTICE TO PROCEED AND SCHEDULE. The CONSULTANT shali begin the wol1( 
to be performed under tbis Contract ouly upon receipt of the written notice to proceed from the LPA, and shall 
deliver the work to the LP A in accordance with the schedule contained in Appendix "C" which is herein 
attaChed to and made an. integral part of this Contract. 

I 
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SECTION VI GENERAL PROVISIONS 

1. Access to Records. The CONSULTANT and any SUB-CONSULTANTS shall maintain all books, 
documents, papers, correspondence, accounting records and other evidence pertaining to the cost 
incurred under this Contract, and shall make such materials available at their respective offices at all 
reasonable thnes during the period of this Contract and for :five (5) years fi·om the date of :final 
payment under the terms of this Contract, for inspection or audit by the LPA, JNDOT and/or the 
Federal Righway Administration ("FHW A'') or its authorized representative, and copies thereof shall 
be furnished free of charge, if requested by the LPA, INDOT, and/or FHWA. The CONSULTANT 
agrees that, upon request by any agency participating in federally-assisted programs with whom the 
CONSULTANT has contracted or seeks to contract, the CONSULTANT may release or make 
available to the agency any working papers from an audit perfonned by the LPA; JNDOT and/or 
FHWA of the CONSULTANT and its SUB-CONSULTANTS in conueclion with this Contract, 
includlug any books, documents, papers, accounting records and other documentation which support 
or form the basis for the audit conclusions and judgments. 

2. Assignment; Successors. 

A. The CONSULTANT binds its successors and assignees to all the terms and conditions of this 
Contract. The CONSULTANT shall not assign or subcontract the whole or any part of this 
Contract without the LPA's prior written consent, except that the CONSULTANT may assign 
ils right to receive payments to such third parties as the CONSULTANT may desire without the 
prio1· Wlitfen consent of the LPA, provided that the CONSULTANT gives Wli!ten notice 
(including evidence of such·assigmnent) to the LPA thirly (30) days in advance of any payment 
so assigned. The assignment shall cover all unpaid amounts under this Contract and shall not 
be made to more than one party. 

B. Any substitution of SUB-CONSULTANTS must :first be approved and receive written 
authorization fi'Dm the LP A. Any substitution or ternrination of a Disadvantaged Business 
Enterprise ("DBE") SUB-CONSULTANT must fn·st be approved and receive written 
authorization from the LPA and INDOT's Economic Oppo1tunity Division Director. 

3. Audit. The CONSULTANT aclcnowledges that it may be required to subrnit to an audit of funds· 
paid through this Contract. Any such audit shall be conducted" in accordance with 48 CFR part 31 and 
audit guidelines specified by the State and/or in accordance with audit requirements specified 
elsewhere in this Contract. 

4. Authority to Bind Consultant. The CONSULTANT wammts that it has the necessary authority to 
enter into this Contract. Tho signatory for the CONSULTANT represents that he/she has bean duly 
authorized to execute this Contract on behalf of the CONSUI:fANT and ])as obtsined all necessary or 
applicable approval to make this Contract fully bindlug upon the CONSULTANT when his/her 
signature is affixed hereto. 

5, Certification for Federal-Aid Contmcts Lobbying Activities. 

A. The CONSULTANT certifies, by signing and submitting this Contract, to the best of its 
knowledge and belief after diligent inquily, and other than as disclosed in writing to the LPA 
prior to or contemporaneously with the execntion and delivery of this Contract by tho 
CONSULTANT, the CONSULTANT has complied with Section 1352, Title 31, U.S. Code, 
and specifically, that: 

i. No federal appropliated funds have been paid, or will be paid, by or on behalf of the 
CONSULTANT to any person for influencing oT attempting to influence an officer or 
employee of any federal agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the awarding of 
any federal contracts, the making of any federal grant, the making of any federal loan, the 
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entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any federal contract, grant, loan, or cooperative 
agreement 

ii. If any funds other than federal appropriated funds have been paid or will be paid to any 
person for ln:fluencing or attempting to ln:fluence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this :federal Contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Forrn-LLL, "Disclosure 
Fotm to Report Lobbying," in accordance with its inshuctions. 

B. The CONSULTANT also agrees by signing this Conh·act that it shall require that the language 
of this certification be included in all lower tier subcontracts, which exceed $100,000, and that 
all such sub-recipients shall certifY and disclose accordingly. Any person who :fui1s to sign or 
file this required certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each failure. 

6. Changes in Work. The CONSULTANT shall not commence any additional work or change the 
scope of the work until authorized in writing by the LPA. The CONSULTANT shall make no claim 
for additional compensation or time in the absence of a prior written approval and amendment 
executed by all signatories hereto. This Contract may be amended, supplemented or modified only by 
a written document executed in the same manner as this Contract. The CONSULTANT acknowledges 
that no claim for additional :compensation or time may he made by implication, oral agreements, 
actions, inaction, or course of conduct. 

1. Compliance with Laws. 

A. The CONSULTANT shall comply with all applicable federal, state and local laws, rules, 
regulations and ordinances, and all provisions required thereby to be included herein are hereby 
incorporated by reference. If the CONSULTANT violates such 1ules, laws, regulations and 
ordinances, the CONSULTANT shall assume full responsibility for such violations and shall 
bear any and all costs attributable to the original pe.rfotmance of any correction of such acts. 
The enactment of any state or federal statute, or the promulgation of regulatim,IS thereunder, 
after execution of this Coniract, shall be reviewed by the LP A and the CONSULTANT to 
determine whether fonnal modifications are required to the provisions of this Contract. 

B. The CONSULTANT represents to the LPA that, to the best of the ffiNSULTANT'S 
knowledge and belief after diligent inquity and other than as disclosed in writing to the LP A 
prior to or contemporaneously with the execution and dellvery of this Contract by the 
CONSULTANT: 

i State of Indiana Actions. The CONSULTANT has no current or outstanding criminal, 
civil, or enforcement actions initiated by the State of Indiana pending, and agrees that it 
will immediately notifY the LPA of any such actions. During the term of such actions, 
CONSULTANT agrees that the LPA may·delay, withhold, or deny wol'lc under any 
supplement or amendment, change order or other contractual device issued pursuant to 
this Contract. 

li. Professional Licensing Standards. The CONSULTANT, its employees and 
SUBCONSULTANTS have complied with and shall continue to comply with all 
applicable licensing. standards, certification standards, accrediting standards and any 
other laws, rules orregulations governing services to be provided by the CONSULTANT 
pursuant to this Contract 
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iii. WorkSpecificStandards. The CONSULTANT and its SUB-CONSULTANTS, if 
any, have obtained, will obtain and/or will maintain all required permits, licenses, 
registrations and approvals, as well as comply with all health, safeLy, and environmental 
s1atutes, rules, or regulations in the perfonnance of work activities for the LP A 

iv. Se~Yetary of State Registration. If the CONSULTANT is an entity described in lC Title 
23, it is properly registered and owes no outstanding reports with the Indiana Secretary of 
State. 

v. Debannent and Suspension of CONSULTANT. Neither the CONSULTANT nor its 
principals are presently debarred, suspended, proposed fur debarment, declared ineligible, 
or voluntarily excluded fi·om enteriug into this Contract by any federal agency or by any 
deparlment, agency or political subdivision of the State and will innnediately notify the 
LP A of any such actions. The tenn "principal" for purposes of this Contract means an 
officer, director, owner, partner, key employee, or other person with primary 
management or supervisory responsibilities, or a person who has a critical influence on or 
substantive control over the operations of the CONSULT ANT or who has managerial or 
supervisory responsibilities for the Services. 

vi. Debarment and Suspension of any SUB-CONSULTANTS. The CONSULTANT's SUB­
CONSULTANTS are not presently debarred, suspended, proposed for deba1ment, 
declared ineligible, or voluntarily excluded from enteriug into this Contract by any 
federal agency or by any department, agency or political subdivision of !he State. The 
CONSULTANT shall be solely responsible for any recoupment, penalties or costs that 
might arise from the use of a suspended or debarred SUBCONSULTANT. The 
CONSULTANT shall innnediately notify the LP A and INDOT if any SUB­
CONSULTANT becomes debarred or suspended, and shall, at the LPA's request, take all 
steps required by the LPA to terminate its contractual relationship with the SUB­
CONSULTANT for work to be performed under this Contract. 

C. Violations. In addition to any other remedies at Jaw or in equity, upon CONSULTANT'S 
violation of any of Section 7(A) tin·ough 7(B), the LPA may, at its sole discretion, do anyone or 
more of the following: 

_ i terminate this Contract; or 

ii. delay, withhold, or deny work under any supplement or amendment, change order or 
other contractual device issued pursullllt to this Contract. 

D. Disputes. If a dispute exists as to the CONSULTANT's liability or guilt in any action initiated 
by theLPA, and the LPA decides to delay, withhold, or deny work to the CONSULTANT, the 
CONSULTANT may request that it be allowed to continue, or receive work, without delay. 
The CONSULTANT must submit, in writing, a request for review to the LP A. A determination 
by the LPA under this Section 7.D shall be finallllld binding on the pmties and not subject to 
administrative review. Any payments the LPA may delay, withhold, deny; or apply under this 
section shall not be subject to penalty or interest under IC 5-17-5. 

8. Condition of Payment. The CONSULTANT must pelfOlm all Services under this Contract to the 
LPA's reasonable satisfaction, as determined at the discretion of the LPA and in accordance with all 
applicable federal, state, local laws, ordinances, rules, and regulations. The LPA will not pay for 
wo1:k not performed to the LP A's reasonable satisfaction, inconsistent with this Contract or pe1fonned 
in violation of federal, state, or local law (collectively, "deficiencies") until all deficiencies are 
remedied in a timely mauner. 
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9. Confidentiality of LPA Information. 

A. The CONSULTANT understands and agrees that data, materials, and information disclosed to 
the CONSULTANT may contain confidential and protected information. Therefore, the 
CONSULTANT covenants that data, material, and information gathered, based upon or 
disclosed to the CONSULTANT fur the purpose of this Contract, will not be disclosed to others 
or discussed with third parties without the LP A's prior written consent. 

B. The parties acknowledge that the Services ln be performed by the CONSULTANT for the LP A 
under this Contract may require or allow access to data, materials, and infonnation containing 
Social Security nmubers and maintained by the LP A in its computer system or other records. In 
addition to the covenant made above in this section and pm~uant to 10 lAC 5-3ci(4), the 
CONSULTANT and the LPA agree to comply with the provisions oflC 4-1-10 andiC 4-1-11. 
If any Social Security number(s) is/are disclosed by the CONSULTANT, the CONSULTANT 
agrees to pay the cost of the notice of disclosure. of a breach of the security of the system in 
addition to any other claims and expenses for which it is liable under the terms of this Contract. 

10. Delays and Extensions. The CONSULTANT agrees that no charges or claim for damages shall be 
made by it for any minor delays :fium any cause whatsoever during the progress of any portion of the 
Services specified in this Contract. Such delays, if any, shall be compensated for by an extension of 
time for such pe1iod· as may be determined by the LPA subject to the CONSULTANT's approval, it 
being undemtood, however, that pmmitting the CONSULTANT to proceed in complete any services, 
or any part of them after the date to which the time of completion may have been extended, shall in no 
way operate as a waiver on the patt of the LP A of any of its rights herein. In the event of substantial 
delays or extensions, or change of any kind, not caused by the CONSULTANT, which causes a 
material change in scope, character or complexity of work the CONSULTANT is to perform under 
this Contract, the LPA at its sole discretion shall determine any adjuslments in compensation and in 
the schedule for completion of the Services. CONSULTANT nmst noti:IY the LP A in writing of a 
material change in the work immediately after the CONSULTANT :first recognizes the material 

·change. 

11. DBE Requirements. 

A. Notice is hereby given to the CONSULTANT and any SUB-CONSULTANT, and both agree, 
that failure to cany out the requirements set forth in 49 CFR Sec. 26.13(b) shall constitute a 
breach of this Contract and, after notification and failure to promptly core such breach, may 
result in termination of this Contr·act or such remedy as INDOT deems appropriate. The 
referenced section requires the following assurance to be included in all subsequent contracts 
betwe~Jil the CONSULTANT and any SUB-CONSULTANT: 

The CONSULTANT, sub recipient or SUB-CONSULTANT sh?-11 not discriminate 
on the basis of race, color, national origin, or sOK in the performance of this 
Contract. The CONSULTANT shall cany out applicable requirements of 49 CFR 
Part 26 in the award and administration of DOT-assisted contracts. Failure by the 
CONSULTANT to cany out these requirements :is a material breach of this 
Contract, which may result in the te1mination of this Contract or such other 
remedy, as INDOT, as the recipient, deems appropriate. 

B. The CONSULTANT sha11 make good faith efforts to achieve the DEE percentage goal fuatmay 
be included as part of this Contract with the approved DEE SUB-CONSULTANTS identified 
on its Affnmative Action Certification submitted with its Letter of Interest, or with approved 
amendments. Any changes to a DBE finn listed in the Affirmative Action Certification must be 
requested in writing and receive prior approval by the LPA and INDOT's Economic 
Opportunity Division Director. After this Contract is completed and if a DEE SUB­
CONSULTANT has perf01med services thereon, the CONSULTANT must complete, and 
return, a D:isadvantagedBusin.ess Enterpdse Utilization Affidavit ("DBE-3 Form") to INDOT's 
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Economic Opp01tunity Division Director. The DBE-3 Form requires certi.tl.cation by the 
CONSULTANT AND DBE SUB-CONSULTANT tbat the committed contract amounts have 
been paid and received. 

12. Non-Discrimination~ 

A. Pursuant to I. C. 22-9-1-10, tbe Civil Rights Act of 1964, and tbe Americans witb Disabilities Act, 
tbe CONSULTANT shall not discrhnioatc against any employee or applicant for employment, to 
be employed in tbe perf01mance of work under tbis Contract, with respect to hire, tenure, terms, 
conditions or privileges of employment or any matter directly or indh·ectly related to employment, 
because of race, color, religion, sex, disability, national origin, ancesi:ty or status as a veteran. 
Breach of tbis covenant may be regarded as a material breach of this Contract. Acceptance of tbis 
Contract also signifies COlllpliance witb applicable federal laws, regulations, and executive ordem 
prohibiting discrhnioation in tbe provision of services based on race, color, national origin, age, 
sex, disability or status as a veteran. 

B The CONSULTANT understands tbat tbe LPA is a recipient of :fuderal funds. Pursuant to that 
understanding, tbe CONSULTANT agrees tbat if the CONSULTANT employs :fifty (50) or more 
employees and does at least $50,000.00 worth of business witb the State and is not exeJJlpt, tbe 
CONSULTANT will comply with tbe affirmative action reporting requirements of 41 CER. 60-
1.7. The CONSULTANT shall comply witb Section 202 of executive order I 1246, as amended, 
41 CFR 60-250, and 41 CFR 60-741, as amended, whlch are incorporated herein by specific 
reference.· Breach of this covenant may be regarded as a·material breach of Contract. . 

lt is the policy of INDOT to assure full compliance witb Title Vl of tbe Civil Rights Act of 
1964, tbe Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation Act 
and related statutes and regulations in all programs and activities. Title VI and related statutes 
require that no pemon in the United States shall on the gmunds of race, color or national origin 
be excluded from pa1ticipation in, be denied tbe benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance. (lNDOT1s Title VI 
enforcement shall include the following additional grounds: sex, ancestry, age, income status, 
religion and disability.) 

C. The CONSULTANT shall not discriminate in its selection and retention of contractors, 
including without limitation, those services retained for, or incidental to, construction, planning, 
research, engineering, property management, and :fue contracts and otber commifments with 
persons for services and expenses incidental to the acquisitions of right-of-way. 

D. The CONSULTANT shall not modifY tbe Project in such a manner as to require, on tbe basis of 
race, color or national origin, the relocation of any persons. (lNDOT's Tltle VI enforcement will 
include tbe following additional grounds; sex, ancesi:ty, age, income status, religion and 
disability). 

E. The CONSULTANT shallnotmodi:fYtheProjectin such a manner as to deny reasonable access 
to and use thereof to any persons on the basis ofrace, color or national origin. (INDOT's Title 
VI enforceJIJent will include tbo following additional grounds; sex, ancestry, age, income status, 
religion and disability.) · 

F. The CONSULTANT shall neither allow discrimination by contractors in their selection and 
retention of subcontractors, leasors and/or material suppliers, nor allow discrhnioation by their 
subcontractors in their selection of subcontt·actors, leasors or material suppliers, who participate 
in constmction, right-of-way clearance and related projects. 
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G. The CONSULTANT shall take appropriate actions to correct any deficiency determined by 
itself and/or the Federal Highway Administration ("FHWA") within a reasonable tb.ne period, 
not to exceed ninety (90) days, in order to implement Title VI compliance in accordance with 
JNDOT's assm·ances and guidelines. 

H. During the perfonnance of this Contract, the CONSULTANT, for itself, its assignees and 
successOl;<J in interest (hereinafter referred to as the "CONSULTANT") agrees as follows: 

(1) Compliance with Regulations: The CONSULTANT shall comply with tho Regulation 
relative to nondiscrimination in Federally-assisted programs of the Department of 
Transportation (hereinafter, "DOT") Title 49, Code of Federal Regulations, Part 21, as 
they may be amended from tb.ne to tb.ne, (hereinafter referred to as the Regulations), 
which are herein inc01porated by reference and made a part of this Conb:act. 

(2) Nondiscrimination: The CONSULT ANT, with regard to the work performed by it during 
the Contract, shall not discliminate on the grounds of race, color, or national origin ill the 
selection and retention of subcontractOl;<J, including procurements of materials and leases 
of equipment. The CONSULTANT shall not participate either directly or indirectly in the 
discrimination prohibited by section 21.5 of the Regulations, :including employment 
practices when the contract covers a program set fmth :in Appendix B of the Regulations. 

(3) ' Solicitations for SUBCONSULTANTS, Including Procurements of Materials and 
· Equipment: In all solicitations either by competitive bidding OJ' negotiation made by the 
. CONSULTANT for work to be performed under a subcontract, including procurements 
of materials or leases of equipment, each potential SUBCONSULTANT or supplier shall 
be notified by the CONSULTANT of the CONSULTANT'S obligations under this 
Contract and the Regulations relative to nondiscrimination on the grounda of race, color, 
or national origin, 

(4) Information and Rep01ts: The CONSULTANT shall provide ali information and reports 
required by the Regulations or directives issued pursuant thereto, and shall permit access 
to its books, records, accounts, other sources of inforruation, and its facilities as may be 
determined by the LP A or lNDOT to be pertinent to ascertain compliance with such 
Regulations, orders and ins!Iuctions. Where any information required of a 
CONSULTANT is in the exclusive possession of another who fails or refuses to furnish 
this information the CONSULTANT. shall so certify to the LPA, or INDOT as 
appropriate, and shall set forth what efforts it has made to obtain the info1mation. 

(5) Sanctions for Noncompliance: In the event of the CONSULTANT'S noncompliance with 
the nondiscrimination provisions of this contract, the LP A shall impose such contract 
sanctions as it or JNDOT may determine to be appropriate, including, but not limited to: 

(a) withholding of payments to the CONSULTANT under the Contract until the 
CONSULTANT complies, and/or 

(b) cancellation, te1minatlon or suspension of the Contract, in whole or in part. 

(6) Incorporation of Provisions: The CONSULTANT shall include the provisions of 
paragraphs (1) throngh ( 6) in evmy subcontract, including procmements of materials and 
leases of equipment, unless exempt by the Regulations, or directives issued pursuant 
thereto. · 
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The CONSULTANT shall take such action with respect to any SUBCONSULTANT­
procurement as the LPA m· INDOT may direct as a means of enforcing such provisions 
including sanctions for noncompliance: Provided, however, that, in the event a 
CONSULTANT becomes involved in, or is threatened with, litigation with a 
SUB CONSULTANT or supplier as a result of such direction, the CONSULTANT may 
request the LPA to enter into such litigation to protect the interests of the LP A, and, in 
addition, the CONSULTANT may request the United States to enter into such litigation 
to protect the interests of the United States. 

A. Should any disputes arise with respect to this Contract, the CONSULTANT and the LP A agree 
to act promptly and in good faith to resolve such disputes in accordance with this Section 13~ 
Time is of the essence Jn the resolution of disputes. 

B. The CONSULTANT agrees that the existence of a dispute notwithstanding, it will continue 
without delay to. car.ry out all of its responsibilities under this Contract that are not affected by 
the dispute. Should the CONSULTANT fail to continue to perform its responsibilities 
regarding all non-disputed work, without delay, any additional costs (including reasonable 
attorneys' fees and expenses) incuned by the LPA or the CONSULTANT as a result of such 
failure to proceed shall be borne by the CONSULTANT. · 

C. If a party to this Contract is not satisfied with the progress toward resolving a dispute, the party 
must notifY the other party of th:is dissatisfaction in Wl'iting. Upon written notice, the parties 
have ten (1 O) business days, unless the patties mutually agree in writing to extend this period, 
following the written notification to resolve the dispute. If the dispute is not resolved within ten 
(1 0) business days, a dissatisfied party may submit the dispute in writing to initiate negotiations 
to resolve the dispute. The LP A may withhold payments on disputed items pending resolution 
of the dispute. 

14. Drug-Free Workplace Certification. 

A. The CONSULTANT hereby covenants and agrees to make a good faith effort to provide and 
maintain a drug":free workplace, and that it will give written notice to the LP A within ten (10) 
days after receiving actual notice that an employee of the CONSULTANT in the State of 
Indiana has been convicted of a criminal drog violation occm1ing in the CONSULTANT's 
workplace. False certification or violation ofthe certification may result in sanctions including, 
but not limited to, suspension of Contract payments, tennination of this Contract and/or 
debarment of contracting opportunities with the LP A. 

B. The CONSULTANT certifies and agrees thatitwill provide a drog"free wmkplace by. 

i Publishing and providing to all of its employees a statement notifying their employees 
that the unlawful manufacture, distribution, dispensing, possession or use of a controlled 
substance is prohibited in the CONSULTANT's workplace and specifying the actions 
that will be taken against employees for violations of such prohibition; 

ii. Establishing a dmg-:li'ee awareness program to infonn its employ~es of (I) the dangers of 
rung abuse in the workplace; (2) the CONSULTANT's policy of maintaining a drog-fi·ee 
workplace; (3) any available dmg counseling, rehabilitation, and employee assistance 
programs; and (4) the penalties that maybe imposed upon an employee for drug abuse 
violations occmTing in the workplace; 
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iii. Notifying all employees in fue statement required by subparagraph 14.B .i above that as a 
condition of continued employment, fue e)llployee will (I) abide by fuc terms of fue 
statement; and (2) notify the CONSULTANT of any criminal drug statute conviction for 
a violation occurring in the workplace no later than five (5) days after such conviction; 

iv. Notifying in writing fue LPA wifuin ten (10) days after receiving notice from an 
employee under subdivision 14.B.iii(2) above, or otherwise receiving actual notice of 
such conviction; 

v. Wifuin thirty (30) days after receiving notice under subdivision 14.B.iii(2) above of a 
conviction, imposing the fullowing sanctions o1· remedial measures on any employee who 
is convicted of drug abuse violations occurring in the workplace: (1) take appropriate 
personnel action against the employee, up to and including termination; or (2) require 
such employee to satisfactorily participate in a drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, State or local health, law enforcement, 
or oilier appropriate agency; and 

vi. Making a good faithpfforttu maintain a drug-free workplace through fue implementation 
of subparagraphs 14.B.i. through 14.B.v. above. 

15. Employment Eligibility Verification. The CONSULTANT afEirtns under the penalties of perjury 
that he/she/it does not knowingly employ an unaufu01ized alien. 

The CONSULTANT shall enroll in and verify fue work eligibility status of all his/he11'its newly hired 
employees fln"Dugh theE-Verify program as defined in lC 22-5-1,7 .. 3. The CONSULTANT is not 
required to patticipate should fue E-Verifyprogram cease to exist. Additionally, the CONSULTANT 
is not required to patticipate if !lie CONSULTANT iB self-employed and does not employ any 
employees. 

The CONSULTANT shall not lmowingly employ or contract with an unauthorhmd alien. The 
CONSULTANT shall not retain an employee or contract with a person fuat the CONSULTANT 
subsequently leams is an unaut:\J,orized alien. 

The CONSULT ANT shall requi.i·e his/h01iits subcontractors, who perform wot1< under l:h:is Contract, 
to certify to fue CONSULTAN.T that the SUB-CONSULTANT does not knowingly employ qr 
contract with an unauthot1zed alien and that the SUB-CONSULTANT has enrolled and is 
participating in the E-Verify program. The CONSULT ANT agrees to maintain l:h:is certification 
throughout the duration offue tenn of a contract with a SUB-CONSULTANT. 

The LPA may letminate for default if the CONSULTANT fails to cure a breach offuis provision no 
later than thirty (30) days after being notified by the LPA 

16. Force Mafeure. In fue event fuat eifuer party is unable to perfotm any of its obligations under fuis 
Contract or to enjoy any of its benefits because of fire, naim·a] disaster, acts of God, acts of war, 
terrorism, civil disorders, decrees of govermnental bodies, strikes, lockouts, labor or supply 
disruptions or similar causes beyond tl1e reasonable control of the affected party (hereinafter referred 
to as a Force Majeure Event), the patty who has been so affected shall immediately give written notice 
to the other party oftbe occurrence offue Force Majeure Event (wifu a description in reasonable detail 
of the circumstances causing such Event) and shall do everythtug reasonably possible to reslUne 
performance. Upon receipt of such written notice, all obligations undex this Contract shall be 
immediately suspended for as long as such Force Majeure Event continues and provided that fue 
affected party continues to use commercially reasonable efforts to reconnnence perfonnauce 
whenever and to whatever extent possible wifuout delay. lf the period of nonpetfDlmance exceeds 
thirty (30) days from the receipt of written notice of the Force Majeure Event, the patty whose ability 
to pmfonn has not been so affected may, by giving written notice, terminate this Contract. 
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17. Governing Laws. Tbis Contract shall be construed in accordance with and govemed by the laws of 
the State of Indiana and the suit, if any, must be brought in the State of Indiana. The CONSULTANT 
consents to the jmisdiction of and to venue in any court of competent jurisdiction in the State of 
Indiana. 

18. Llabilitv. If the CONSULTANT or any of its SUB-CONSULTANTS fail to comply witl1 any 
federal requirement which results in the LPA's repayment of federal funds to INDOT the 
CONSULTANT shall be responsible to the LPA, for repayment of such costs to the extent such costs 
are caused by the CONSULTANT and/or its SUB-CONSULTANTS. 

19. Indemnification. The CONSULTANT agrees to indeUlllifY the LPA, and their agents, officials, and 
employees, and to hold each of them han:nless, from claims and snits including court costs, attorney's 
fees, and other expenses caused by any negligent act, error o1· omission of, or by any recldessness or 
willful misconduct by, the CONSULTANT and/pr its SUB-CONSULTANTS, if any, under this 
Contract, provided that if the CONSULTANT is a "contractor" within the meaning ofi.C. 8-3-2-12.5, 
this ·indem:nlty obligation shall be limited by and :interpreted in accordance with I. C. 8-23-2-12-5. The 
LPAshall not provide such indemnification to the CONSULTANT. 

20, Independent Cnntractor. Both parties hereto, in the pe1fo1mance of this Contract, shall act in an 
individual capacity and not as agents, employees, partners, joint ventures or associates of one another. 
11le employees or agents of one party shall not be deemed or construed to be the employees or agents 
of the othe1: party for any purposes whatsoeve1'. Neither party, will assume liability for any injmy 
(including death) to any persons, or damage to any property, arising out of the acts or omissions ofthe 

, agents or employees of the other party. The CONSULTANT shall be l'esponsible fo1· providing all 
necessary unemployment and workers' compensation insurance for its employees. 

21. Insurance- Liability for Damages, 

A. The CONSULTANT shall be responsible for the accuracy of the Services perfonned under this 
Contract and shall promptly make necessary revisions or co1rections resulting from its 
negligence, errors or omissiom without any additional compensation from the LP A. 
Acceptance of the Services by the LP A shall not relieve the CONSULT ANT of responsibility 
for subsequent correction of its negligent act, error or omission or for clarification of 
ambiguities. The CONSULTANT shall have no liability for the errors or deficiencies in 
designs, drawings, specifications or oilier services :furnished to the CONSULTANT by the LP A 
on which the Consultant has reasonably relied, provided that the foregoing shall not relieve the 
CONSULTANT from any liability from the CONSULTANT'S failure to fulfill its obligations 
under this Contract, to exercise its professional responsibilities to the LPA, or to notifY the LPA 
of any errors or deficiencies which the CONSULTANT .knew or should have .known existed. 

B. During construction or any phase of work pe1fonned by others based on Se1vices provided by 
the CONSULTANT, the CONSULTANT shall confer with the LPA when necessary for the 
purpose of interpreting the infmmation, and/or to conect any negligent act, error or omission. 
The CONSULTANT shall prepare any plans or data needed to correct the negligent act, erro1· or 
omission without additional compensation, even though ftna1 payment may have been received 
by the CONSULTANT. The CONSULTANT shall give inunediate attention to these changes 
for a mininmm of delay to the project. 

C. The CONSULTANT shall be responsible for damages including but not liroited to direct and 
indirect damages incurred by the LPA as a result of any negligent act, enor or omission of the 
CONSULTANT, and for the LPA's losses or costs to repair or remedy construction. 
Acceptance of the S01vices by the LP A shall not relieve the CONSULTANT of responsibility 
for subsequent conection. 
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D. The CONSULTANT shall be required to maintain in full force and effect, insurance as 
described below fi·om the date of the first autholization to proceed until the LPA's acceptance 
of the wor'k product. The CONSULTANT shall list both the LP A aud INDOT as insureds on 
any policies. The CONSULTANT must obtain insurance written by insurance companies 
authorized to transact business in the State of indiana and licensed by the Department of 
Insurance as either admitted or non-admitted insurers. 

E. The LP A, its officers and employees assume no responsibility for the adequacy of limits and 
coverage in the event of any claims against the CONSULTANT, its officers, employees, sub­
consultants or any agent of any of them, and the obligations of indeumification in Section 19 
herein shall survive the exhaustion of limits of coverage and discontinuance of coverage beyond 
the term specified, to the fullest extent of the law. 

F. The CONSULTANT shall furnish a certificate of insurance and all endorsements to the LPA 
prior to the commencement of this Contract. Any deductible or self-insured retention amount 
or other similar obligation under the insurance policies shall be the sole obligation of the 
CONSULTANT. Failure to provide insurance as required in this Contract is a material breach 
of Contract entitliug the LPA to innnediately terminate this Contract. 

1. Professional Liability Insurance 

The CONSULTANT must obtain and carry professional liability insurance as follows: 
For INDOT Prequalification Work Types 1.1, 12.2-12.6 the CONSULTANTS shall 
provide not less than $250,000.00 professional liability insurance per clahn and 
$250.000.00 aggregate for all claims for negligent perfonnance. For Work Types 2.2, 
3.1, 3.2, 4.1, 4.2, 5.5, 5.8, 5.11, 6.1, 7.1, 8.1, 8.2, 9.1, 9.2, 10.1-10.4, 11.1, 13.1, 14.1-
14.5, the CONSULTANTS shall can:y professional liability insurance in an amount not 
less than $1,000,000.00 per clahn and $1,000,000.00 aggregate for all claims for 
negligent perfQIJllilllce. The CONSULTANT shall maintain the coverage for a period 
ending two (2) years after substantial completion of construction. 

ll. Commercial General Liability Insurance 

The CONSULTANT must obtain and carry Commercial/ General liability insurance as 
follows: For INDOT Prequallfication Work Types 2.1, 6.1, 7.1, 8.1, 8.2, 9.1, 9.2, 10.1 -
10.4, 11.1, 13.1, 14.1 - 14.5, the CONSULTANT shall carry $1,000,000.00 per 
occurrence, $2,000,000.00 general aggregate. Coverage shall be on an occurrence fo1m, 
aud include contractual liability. The policy shall be amended to include the following 
extensions of coverage: 

I. Exclusions relating to the use of explosives, collapse, and underground damage 
to property shall be removed. 

2. The policy shall provide thirty (30) days notice of cancellation to LPA. 

3. The CONSULTANT shall name the LPA as an additional insured. 

ill. Automobile Liability 

The CONSULTANT shall obtain automobile liability insurance covering all owned, 
leased, borrowed, rented, or non-owned autos used by employees or others on behalf of 
the CONSULTANT for the conduct of the CONSULTANT's business, for an amount not 
loss than $1,000,000.00 Combined Single Limit for Bodily Injmy and Property Damage. 
The term "automobile" shall include private passenger autos, trucks, and similar type 
vehicles licensed for use on public highways. The policy shall he amended to include the 
following extensions of coverage: 
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1. Contractual Liability coverage shall be included. 

2. The policy shall provide thirty (30) days notice of cancellation to the LPA. 

3. The CONSULTANT shall name the LPA as an additional insured. 

IV. Watercraft Liability (When Applicable) 

1. When necessary to use watercraft for the perfOrmance of the CONSULTANT's 
Services under the terms of this Contract, either by the CONSULTANT, or any 
SUB-CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating 1he 
watercraft shall carry watercraft liability insurance in the amount of $1,000,000 
Combined Single Limit for Bodily IujUly and Properly Damage, including 
Protection & Indemnity where applicable. Coverage shall apply to owned, non­
owned, and hired watercraft. 

2. If the mruitime laws apply to any work to be performed by the CONSULTANT 
under the terms of the agreement, the following coverage shall be provided: 

a. United States Longshoremen & Harbor workers 

b. Maritime Coverage- Jones Act 

3. The policy shall provide thirly (30) days notice of cancellation to the LP A. 

4. The CONSULTANT or SUB-CONSULTANT shall name the LPA as an 
additional insured, 

V. Aircraft Liability (When Applicable) 

I. When necessary to use aircraft for the performance of the CONSULTANT's 
Services under the terms of this Contract, either by the CONSULTANT or SUB­
CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating tho 
aircraft shall carry aircraft liability insurance in the amount of $5,000,000 
Combined Single Limit for Bodily Injury and Property Damage, including 
Passenger Liability. Coverage shall apply to owned, non-owned andbired aircraft. 

2. The policy shall provide thirty (30) days notice of cancellation to the LPA. 

3. The CONSULTANT or SUB-CONSULTANT shall name the LPA as an 
additional insured. 

22. Merger and Modification, This Contract constitutes the entire agreement between 1he parties. No 
understandings, agreements or representations, oral or written, not speci:lied within this Contract will 
be valid provisions of this Contact. This Contract may not be modified, supplemented or amended, in 
any mauner, except by written agreement signed by all necessary parties. 

23. Notice to Parties: Any notice, request, consent or communication (collectively a "Notice") under 
this Agreement shall be effective only if it is in writing and (a) personally delivered; (b) sent by 
certi:fied or registered mail, retom receipt requested, postage prepaid; or (c) sent by a nationally 
recognized overnight delivc1y service, with delivery confumed and costs of delivery being prepaid, 
addrassed as follows: 
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Notices to the Ll' A shall be sent to: 

Dawn Ritchie, Greenway Manager 
City of Fort Wavne 
Citizen Square 
200 E Beny Street, Suite 210 
Fo1t Wayne IN 46802 

Notices to the CONSULTANT shall be sent to: 

Jamal T. Anabtawi 
9017 Coldwater Road, Suite 500 
Fort Wayne IN 46825 

Version 4-07-2016 

or to such other address or addresses as shall be furnished in miting by lllly party to the other party. 
Unless the sending party has actoal knowledge that a Notice was not received by the intended 
recipient, a Notice shall be deemed to have been given as of the date (i) when personally delivered; (ii) 
three (3) days after the date deposited with the United States mail properly addressed; or (iii) the next 
day when delivered during business hours to overnight delive1y service, properly addressed and p1ior 
to such delivery service's cut off time for next day delivery. The parties acknowledge that notices 
delivered by facsimile or by email shall not be effective, 

24, Order of Precedence; Incol'poratlon by Reference. Any inconsistency or ambiguity in this 
Contract shall be resolved by giving precedence· in the following order: (1) This Contract and 
attachments, (2) RFP document (3) the CONSULTANT's msponse to the RFP document, and (4) 
attachments prepared by the CONSULTANT, All of the foregoing are incorporated fully by 
reference. 

25. Ownership of Documents and Materials. All documents, records, programs, data, film, tape, 
a1ticles, memoranda, and other materials not developed or licensed by the CONSULTANT prior to 
execution ofthis Contract, but specifically developed under this Conh·aot shall be considered "wol'k 
for hire" and the CONSULTANT asslgus and transfers any ownership clainl to the LPA and all such 
materials ("Work Product) will be the property of the LPA. The CONSULTANT agrees to execute 
and deliver such assigmnents or other docUlllents as may be requested by the Ll' A. Use of these 
materials, other than related to contract perfmmaoce by the CONSULTANT, without the LPA's prior 
written consent, is prohibited. During the performance of this Contract, the CONSULTANT shall be 
responsible for any loss of or damage to any of the Work Product developed for or supplied by 
INDOT and used to develop or assist in the Services provided herein while any such Work Product is 
in the possession or control of tbe CONSULTANT. Any loss or damage thereto shall be restored at 
the CONSULTANT's expense. The CONSULTANT shall provide the LPA full, immediate, and 
unrestricted access to the Work Product during the tcnn of this Contract. The CONSULTANT 
represents, to tbe best of its knowledge and belief after diligent inquiry and other than as disclosed in 
wdtingp1ior to or contemporaneously with the execution oftbis Contract by the CONSULTANT, that 
the Work Product does not infdoge upon o1· misappropriate the intellectual property or other rights of 
any third party. The CONSULTANT shall not be liable for the use of its deliverables described in 
Appendix "A" on other P.rojeots without the express written consent of the CONSULTANT or as 
provided in Appendix "A". The LPA acknowledges that it has no claims to any copyrights not 
transferred to INDOT under this paragraph. 

26. Pawents, All payments shall be made in arreru;s and in confm1nance with the LPA's fiscal policies 
and procedures. 

27. Penalties, Interest and Attorney's Fees. The LPA will in good :fuith perfmm its required 
obligations hereunder, and does not agree to pay any penalties, liquidated damages, interest, or 
attomey's:fues, except as required by Indiana law in part, IC 5-17-5, I. C. 34-54-8, and I C. 34"13-1. 
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28. Pollution Control Requirements. If this Contract is for $100,000 or more, the CONSULTANT: 

i. Stipulates that any fadlity to be utilized in petfonnance under or to benefit from this Contract 
is not listed on the Environmental Protection Agency (EPA) List of Violating Facilities issued 
pursuant to the requirements of the Clean Air Act, as amended, and the Federal Water 
Pollution Control Act, as amended; 

ii. Agrees to comply with all of the requirements of section 114 of the Clean Air Act and section 
308 of the Federal Water Pollution Cantrol Act, and all regulations and guidelines iBsued 
thereunder; and 

iii Stipulates that, as a condition of rederal aid pmsuant to this Contract, it shall notifY INDOT 
and the Federal Highway Admirdstration of the receipt of any knowledge indicating that a 
facility to be utilized in perfmmance under or to benefit from this Contract is nuder 
consideration to be listed on the EPA Listing of Violating Facilities. 

29. Severability. The invalidity of any section, subsection, clause or provmion of this Contract shall not 
affect the validity of the remaining sections, subsections, clauses or provisions of this Contract. 

30. Status of Claims. The CONSULTANT shall give prompt written notice to the LPA any claims made 
for damages against the CONSULTANT resulting from Services perfonned nuder this Contract and 
shall be responsible for keeping the LPA cmrently advised as to the status of such claims. The 
CONSULTANT shali send notice of claims related to work under this Contract to: 

31. Sub-consultant Aclmowledgement. The CONSULTANT agrees and represents and warrants to the 
LP A, that the CONSULTANT will obtain signed Sub-consuitant Acknowledgement fottnS, fi'Om all 
SUB-CONSULTANTS providing Se1vices under this Contract or to be compensated for Services 
through this Contract. The CONSULTANT agrees to provide signed originals of the Sub-consultant 
Aclmowledgement form(s) to the LP A for approval prior to performance of the Services by any SUB· 
CONSULTANT. 

32. Substantial Performance. This Contract shall be deemed to be substantially performed only when 
fully perf armed according to its tettnS and conditions and any modification or Amendment thereof. 

33. Taxes. The LP A will not he responsible for any taxes levied on the CONSULT ANT as a resuit of this 
Contract. 

34. Termination for Convenience. 

A. The LPA may tenninate, in whole or in part, whenever, for any reason, when the LP A 
detennines the! such termination is in lis best interests. Tennination or partial termination of 
Services shall be effected by delivery to the CONSULTANT of a Tetmination Notice at least 
fifteen (15) days prior to the tetmination effective date, specifying the extent to which 
perfonnance of Services under such termination becomes effective. The CONSULTANT shall 
be compensated for Services properly rendered prior to the effective date of termination, The 
LP A will not be liable for Services perfonned after the effective date of termination. 

B. If the LPA terminates or partially terminates this Contract for any reason regardless of whether 
it is for convenience or fur default, then and in such event, all data, reports, drawings, plans, 
sketches, sections and models, all specifications, estimates, measurement<; and data pertaining 
to the project, prepared under the terms or in fulfillment of this Contract, shall be delivered 
within ten (10) days to the LPA In tbe event of the failure by the CONSULTANT to make 
such delivery upon demand, the CONSULTANT shall pay to the LPA any damage (including 
costs and reasonable attomeys' fees and expenses) it may sustain by reason thereof. 
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35. Termination for Default. 

A. With the provision of twenty (20) days written notice to the CONSULTANT, the LPA may 
terminate this Contract in whole or in part if 

(i) the CONSULTANT fails to: 

1. Correct or cure any breach of this Contract wilhln such time, provided that if such 
cure is not reasonably achievable in such time, the CONSULTANT shall have up 
to ninety (90) days :from such notice to effect such cure if the CONSULTANT 
promptly commences and diligently pursues such cure as soon as practicable; 

2. Deliver the supplies or perform the Services wifuin the time specified in this 
Contract or any amendment or extension; 

3. Make progress so as to endangerpe1fonnance of this Contract; or 

4. Perfonn any of the other provisions of this Contract to be performed by the 
CONSULTANT; or 

(ii) if any representation or warranty of the CONSULTANT is untrue or inaccurate in any 
material respect at the time made or deemed to be made. 

B. If the LP A terminates this Contract in whole or in part, it may acquire, under the terms and in 
the manner the LP A considers appropriate, supplies o1· services similar to those tenninated, and 
the CONSULTANT will be liable to the LPA for any excess costs for those supplies or 
services. However, the CONSULTANT shall continue the work not terminated. 

C. The LPA sha!l pay the contract price for completed supplies delivered and Services accepted. 
The CONSULTANT and lhe LPA shall agree on the an10unt of payment for manufactured 
materials delivered and accepted and for the protection and preservation of the property. 
Failure to agree will be a dispute under the Disputes clause (see Section 13). The LPA may 
withhold from the agreed upon price for Services any sum the LP A determine necessary to 
protect the LP A against loss because ofoutstanding liens or clalms of former lien holders. 

D. The rights and remedies of the LP A in this clause are in addition to any other rights and 
remedies provided by law or equity or under this Contract. 

E. Default by the LPA. lfthe CONSULTANT believes the LPA is in defuult of this Contract, it 
shall provide written notice immediately to the LPA describing such default. If the LPA fails to 
take steps to correct or cure any material breach of this Contract within sixty ( 60) days after 
receipt of such written notice, the CONSULTANT may cancel and tenninate this Contract and 
institute the appropriate measures to collect monies due up to and including the date of 
termination, including reasonable attorney fees and expenses, provided that if such cure is not 
reasonably achievable in such time, the LPA shall have up to one hundred twenty (120) days 
:fl:om such notice to effect such cme if the LPA promptly commences and diligently pursues 
such cure as soon as practicable. Tho CONSULTANT shall be compensated for Services 
pmperly rendered prior to the effective date of such termination. The CONSULTANT agrees 
that it has no right of tennination for non-material breaches by the LP A. 
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36. Waiver of Rights. No rights conferred on either party under this ~ontract shall be deemed waived, 
and no breach of tbis Contract excused, unless such waiver or excuse is approved in writing and 
signed by the party dahned to have waived such right. Neither the LPA's review, approval or 
acceptance of, nor payment fur, the SelVices required under this Contract shall be consb:ued to operate 
as a waiver of any rights under this Contract or of any cause of action misiog out of the pe1f01mance 
of this Contract, and the CONSULTANT sl1all be and remaio liable to the LPA io accordance with 
applicable law for all damages to the LPA caused by the CONSULTANT's negligent pe1formance of 
any of the Services :fumlshed under tbis Contract 

37. Work Standards/Conflicts of Interest. The CONSULTANT shall understand and utilize all 
relevant INDOT standards iocludiog, bnt not limited to, the most current version of the fudiana 
Department of Transportation Design Manual, where applicable, and other appropriate materials and 
shall perform all Services io accordance with the standards of care, skill and dillgence required io 
Appendix "A" m·, if not set forth themin, ordinaJ."ily exercised by competent professionals doiog work 
of a similar nature. 

38. No Thil:d-Pal'ly Beneficiades. This Agreement is solely for the benefit of the parties hereto. Other 
than the iodemnity rights under this Contract, nothiog contained io this Agreement is iotended or shall 
be construed to confer upon any person or entity (other than the pal' ties hereto) any rights, benefits or 
remedies of any kind or character whatsoever. 

39. No Investment in Iran. As required by IC 5-22-16.5, the CONSULTANT certifies that the 
CONSULTANT is not engaged io investment activities io Iran. Providiog false certification may 
result io the consequences listed in IC 5-22-16.5-14, iocludiog termination of tbis Contract and denial 
of future state contracts, as well as an imposition of a civil penalty. 

40. Assignment of Antitrust Claims. The CONSULTANT assigns to the State all right, title and 
ioterest io and to any claims the CONSULTANT now has, or may acquire, under state or federal 
antitmst laws relating to the products or selVices which are the subject of this Contract. 

IRemainder ofl'age Intentionally Left Blank] 
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Non-Collusion. 

The undersigned attesrn, subject to the penalties for peijury, that he/she is the CONSULTANT, or that he/she is 
the properly authorized representative, agent, member or officer of the CONSULTANT, that he/she has not, 
nor has any other member, employee, representative, agent or officer of the CONSULTANT, <lirectly or 
inDirectly, to the best of his/her knowledge, entered into or offered to enter into any combination, collusion or 
agreement to receive or pay, and that he/she has not received or paid, any sum of money or other consideration 
for the execution ofthis Contract other than that which appears upon the face of this Contract. 

In Witness Whereof, the CONSULTANT and the LPA have, through duly authorized representatives, entered 
into this Contract The parties having read and understand the forgoing terms of this Contract do by their 
respective signatnres dated below hereby agree to the terms thereof. 

CONSULTANT 
A&Z ENGINEERING, LLC 

iil ... L ature 

Jamal T. Anabtawi, Member 
(Print or type name and title) 

Attest: 

~~ 
SignatUretf) 

W anen J. Zwick, Member 
(Print or type name and title) 
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LOCAL PUBLIC AGENCY 
CITY OF FORT WAYNE BOARD OF 

PUBLIC WOr:::,~::fi.---,_.-, 

~ameandti 

Signature 

Kumar Menon, Member 
(Print or type ~/fd title) 

/lit~ 
Signature 

Mike A viia, Member 
(P1int or type name and title) 

LindBey L. Richards, Clerk 
(Print or type name and title) 



APPENDIX "A" 

SERVICES TO BE FURNISHED BY CONSULTANT: 

ln :ful:fillroent of this Contract, the CONSULTANT shall comply with the requirements of the appropriate 
regulations and requirements of the Indiana Department ofTransporlation and Fedeni!Bighway Adtninlslxation. 

The CONSULTANT shall be xesponsible for perl'onning the following activities: 

A. Engineering Personnel 
For the :ful:flllment of all services outlined in Section B below, the CONSULTANT will provide one 
(1) :fulltime Resident Project Representative, and Inspectors and clerical and secretarial personnel as 
xequired for a period of time necessruy to complete the conshuction project and :final conshuction 
report. The qualiflcations and experiences of personnel provided by the CONSULTANT ru·e subject 
to approval by the Local Public Agency and the Indiana Department of Txansporlation and no 
personnel will be assigned to the project until Local Public Agency and Indiana Deparlment of 
Transportation approval is obtained. The :fulltime Resident Project Representative will take directions 
from and report to the Indiana Department of Transportation's Al:ea Engineer on all matters 
concerning contract compliance and administration. The :fulltime Resident Project Representative will 
coordinate project activities with the Local Public Agency's Project Coordinator and Indiana 
Department of Transportation's Area Engineer. 

B. Description of Services 

1. Construction Schedule: Review the conshuction schedule prepared by the 
Contractor for compliance with the Contract, and give to the Local Public 
Agency detailed documentation concerning its acceptability. 

2. Confurences: Attend pre-constrnction conferences as directed by the Local Public Agency, 
arrange a schedule of bi-weekly progress meetings, and such other job confrrences as required fur 
the timely and acceptable conduct of the job, and submit such schedules prepared, to the Local 
Public Agency, and assist in the notification to those who are expected to attend, Record for the 
Local Public Agency, as direcled, minutes of such meetings. The CONSULTANT shall be 
available for conferences as requested by the Local Public Agency, State, and Federal Highway 
Administration to review working details of the project. The Local Public Agency, State and 
Federal Highway Administration may review and inspect the activities whenever desired dnring 
the li:fu of the Agreement. . 

3. Liaison: Serve as the Local Public Agency's liaison with the conh·actor, worldng principally 
through the Contractor's field superintendent or such other person in authority as designated by 
the Conu·actor. Acting in liaison capacity, the :fulltime Resident Project Representative shall be 
thoroughly familiar with the plans and specifications applicable to the project to insure that all 
provisions therein are complied with. Any deviation observed shall be reported to :fue local Public 
Agency and Indiana Depa1trnent of Transp01iation by the full-time Resident Project 
Representative. 

4. Cooperate with the Local Public Agency in dealing with the various Federal, State and Local 
Agencies having jurisdiction over the project. 

5. · Assist the Local Public Agency and Indiana Depa1tment of Transportation in obtaining from the 
Contractor a list of his proposed snpplim~ and sub·contractors. 

6. Assist the Local Public Agency and Indiana Dcparhnent of Transportation in obtaining from the 
Contractor additional details or infonnation when needed at tha job site for proper execution of work. 
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7. Equipment-Furuish all equipment necessary to sample and test materials in accordance with Indiana 
Department of Transportation's procedures. 

8. Samples- Obtain :field samples of materials delivered to the site as required by the State and delivex 
such samples to the appropriate Indiana Department of Transportation Jaborat01y office. 

9. Shop Drawings: 
a. Receive shop drawings and :fulsework drawings. Check for completeness and then forward to 

JNDOT personnel for approval. 
b. Review approved shop and falsework drawings, specifications and other submissions, record 

receipt of this data, maintain a file of all drawings and submissions, and check construction for 
compliance in accordance with the Contract Documents. 

c. Alert the Contractor's field superintendent when it is observed that materials or equipment are 
being or about to be used or installed before approval of shop drawings or samples, where such 
are !equired, and advise the Local Public Agency and Indiana Department of Transportation 
when he believes it is necessary to disapprove wade as failing to conf01m to the Contract 

Documents. 

10. Review ofWork.lnspection and Tests: 
a. Condoct on-site inspections for the Local Public Agency of the work in progress as a basis for 

detennining that the project is proceeding in accordance with the Contract Documents. 
b. Provide o11csite acceptance testing of materials in the manner and ·extent prese1ibed by the latest 

edition of the Indiana State Highway Connuissiou Construction Manual and in accordance with 
current accepted practices. 

c. Accompany visiting inspectors, representing Local, State or Federal Agencies having jurisdiction 
over the project, and report details of such inspection to the Local Public Agency and Indiana 
Department of'X'ransp01tation. 

d. Veri:l'y that required testing has been accomplished. 

11. Modi:ficalion(J;): Consider and evaluate the Contractor's suggestions for modifications in drawings 
and/or specifications and report them with reconunendations to the Local Public Agency and 
Indiana Department of Transportation. 

12. Records: 
a. Prepare and maintain at the job site orderly :files of correspondence, reports of job conferences, 

shop drawings and other submissions, reproductions of original Contract Documents, including 
all addenda, change orders, and additional drawings subsequent to the award of the Contract, 
progress reports and other project related documents. 

b. Keep a diary or log book, tecording hours on the job site, weather conditions, list of visiting 
officials, decisions, general observations, and specific observations with regard to test 
procedures. Upon request finnish copies of such a diary or log book to the Local Public Agency. 

c. Maintain for the Local Public Agency, a record of names, addresses and telephone numbers of 
all sub-contractors and m<jjor material suppliers. 

d. Maintain a set of drawings on which authorized changes are nqted, and deliver to the Local 
Public Agency upon request, butin any event at the completion of the project. 

e. Prepare the Final Construction Record and Final Estimate as required by the Indiana Department 
of Transportation and the Local Public Agency. 

13. Reports: Fmnish to the Indiana Department of Ttansportation and the Local Public Agency ·at 
periodic intervals, as required, progress reports ofthe project including the Contractor's compliance 
with the approved construction schedule. The reports will include weeldy progress reports detailing 
the wodc perfmmed and a monthly progress report sunnnarizing both the construction and 
construction engineering completion status. 
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14. Progress Estimates: Prepare progress estimates for periodic partial payments to the Contractor and 
deliver to the Local Public Agency and Indiana Depruiment of Transportation for review and 
processing. The payments to the Contractor will be 'based on estimates of the value of work 
performed and materials complete in place in accordance with the contract. 

15. Project Responsibility: The Resident Project Representative will be responsible for the 
documentation of pay quantities and estimates, and the maintenance of appropriate records related 
to the construction of this project. 

16. Work Schedule and Suspension: The consultanfs crew will be required lo regulate their work week 
to conform to the contractor's hours in accordance with the directions of the Indiana Department of 
Transp01tation's Area Enghreer. If work on the construction project is suspended and all matters 
concerning contract compliance and administration are complete, the services of the consultant rnay 
also be suspended without cost to the project. 

17. Contract Administration: The CONSULTANT will administer the contract in accorda11ce with 
Indiana Department ofTranspOliation's procedures. 

18. Conflict of Interest; The CONSULTANT aclcuowledges and agrees that the CONSULT ANT, a 
finn associated with the CONSULTANT or an individual associated with the CONSULTANT 
cannot accept or perfonn any work (including but not lin:i:ited to construction engineering, 
production staking, false work drawings, shop drawings) for the ·contractor, rnaterlal supplier of the 

· contractor or for any of the contractor's subcontractors on this project. For purposes of this section 
. ~ fimr is associated with the CONSULTANT if the firm and· CONSULTANT have a common 

director, common officer or a common owner. For purposes of this section an individual is 
associated with the CONSULTANT if the individual is an employee of the CONSULTANT or an 
employee of a :firm associated with the CONSULTANT. For purposes of this section the following 
defmitians shall be used: 
Director-Any member of the board of dh·ectors of a corporation. 
Officer -The president, secretary, treasurer, or such other officers as may be prescribed by the 
corporation bylaws. 
Owner-A sole proprietor, any partner in a partnership, or any shru-eholder of a corporation. 
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APPENDIX "B" 

INFORMATION AND SERVICES TO BE FQRNISBED BY TBELPA: 

The LPA shall fumisll the CONSULT ANT with-the following: 

1. Local Public Agency shall designate an employee as Project Coordinator to coordinate activities 
between Consultant, lNDOT and the Local Public Agency. 

2. Assistance to the CONSULTANT by placing at his disposal all available information pertinent to 
the project 
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APPENDIX "C" 

SCHEDULE; 

No work under this Contract shall be perfo11ned by the CONSULTANT until the CONSULTANT 
receives a written notice to pmceed :from the LPA. 

All work by the CONSULTANT under this Contract shall be completed and delivered to the LP A for 
review and approval wifhin the approximate time periods shown in the following submission schedule: 

The CONSULTANT will be prepared to begin the work under this Agreement within :five (5) days 
after a letter of notification to proceed is received :from the Local Public Agency. The CONSULTANT 
shall complete and deliver the final construction record and :final estimate to the District within fortr­
:five ( 45) calendar days after the contractor's last day of work. 
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Compensation: 

A. Amountofpayment 

1. The CONSULTANT shall receive as payment for the work perfo:rmed under this Contract the 
total amount NOT To Exceed $ 225,024.68 unless a supplement is executed by the parties 
that increases the maximum amount payable. 

2. The CONSULTANT will be paid for the actual hours of work performed exclusively on this 
Contract in accorrumce with the following negotiated homly billing rates per classification: 

Classllication 

Sr. Project Mgr I Principle (Licensed P .E.) 
Sr. Pmject Engineer I Designer 
Sr. Inspector I RPR 
Inspector 

Hom1y Rates 
Reg. Rate Ovt. Rate 
$143.83 
$ 83.90 
$62.76 
$59.19 

$76.20 
$71.86 

3. For those services performed by the CONSULTANT, the CONSULTANT will be reimbursed 
the direct non-salary costs (the actual costs of such out-of-pocket expenses directly 
attributable to the Contract such as fares, round trip mileage fi·om CONSULTANTS' 
personnel place of residence to the INDOT's assigned job site including the mileage at the job 
site, long distance calls, equipment rentals, reproductions, etc.) as approved by INDOT. The 
direct non-salary costs for travel reimbursement shall not exceed the limitations on travel 
expenses set out in the current State of Indiana policy on travel reimbursement. The 
CONSULTANT shall provide pemonnellocal to the assigned District, county, or project as 
published in the Request for Proposal or as otherwise agreed to and stated herein such tbat 
lodging and subsistence expenses are not incurred. Travel time will not be reimbursable for 
less than 50 miles commute each way from CONSULTANTS' personnel residence to the 
assigned work location. 

4. For those services performed by other than the CONSULTANT, the CONSULTANT will be 
reimbursed for the actual invoice for tbe services pe1formed by other than the 
CONSULTANT, provided that each such invoice shall be subject to approval as reasonable 
by JNDOT prior to any reimbumement thereof 

5. The CONSULTANT shall submit biweekly timesheets for each employee working on this 
Contract to the INDOT Area Engineer or PE/S. Hours worked by the employee shall be 
recorded to the nearest 0.25 hour. 

6. The CONSULTANT shall not bill for overtime premium for any individual until forty hours 
have been worked on the Contract for the week by that individual. Holiday hours not worked 
on the Contract do not apply to the forty hour weekly total. 

7. The actual amount payable shall be determined in accordance with a final audit by JNDOT's 
Division of Finance. 

B. Method of Payment 

1. The CONSULTANT may submit a maximum of one invoice voucher per calendar month for 
work covered under this Contract. The invoice vouche1~ shall be submitted to the District 
Consultant Services Manager. 

23 



F01t Wayne Distdct Office 
Indiana Department of Transportation 
5333 Hatfield Road 
Fort Wayne, IN 46808 

Version4-07-2016 

2. The invoice vouchers shall represent the value, to INDOT, of the partially completed work as 
of the date of the invoice voucher. When submitting an invoice, the CONSULTANT shall 
:furnish a copy of records showing the individuals who worked on this Contract during the 
month, their classification, the number of hours w01ked since the last invoice voucher was 
submitted, and the honrly rate. 

3. 1f INDOT does not agree with the amount claimed by the CONSULTANT on an invoice 
voucher, JNDOT will send the CONSULTANT a letter by regular mail and Jist the 
differences between actual and claimed progress. The letter will be sent to the 
CONSULTANT's address on page 1 of this Contract or the CONSULTANT's last known 
address. 

4. If, prior to the satisfactory completion of the services under tlris Contract, the total of the 
costs incuned by the CONSULTANT is within ten percent (10%) of the maximum amount 
payable, the CONSULTANT shall notify INDOT and the status will be evaluated. 

5. The CONSULTANT shall submit to INDOT a list of personnel, along wi1hjob classification 
and salary, the finn is planniag to use on work covered by this Contract. No additions in 
personnel or changes in personnel salaries shall be effective for purpose of this Contract until 
approved by INDOT. 
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