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BILL NO. $-17-04-05
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving CONSTRUCTION
COORDINATION CONTRACT FOR STATE BLVD
REALIGNMENT - CASS STREET TO SPY RUN
PHASE 1| ($2,300,000.00) between [NDIANA
DEPARTMENT OF TRANSPORTATION and the
City of Fort Wayne, Indiana.

NOW, THEREFORE, BE IT ORDAINED BY THE COMNON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:
SECTION 1. That the CONSTRUCTION COORDINATION
CONTRACT FOR STATE BLVD REALIGNMENT - CASS STREET TO SPY
RUN PHASE | by and between I[INDIANA DEPARTMENT OF
TRANSPORTATION and the City of Fort Wayne, Indiana, is hereby ratified,
and affirmed and approved in all respects, respectfully for:
All labor, insurance, material, equipment, tools, power,
transportation, miscellaneous equipment, etc., necessary for
Construction Coordination Contract for State Blvd
Realignment - Cass Street to Spy Run Phase | with Indiana

Department of Transporation;

involving a total cost of TWO MILLION THREE HUNDRED THOUSAND AND
00/100 DOLLARS - ($2,300,000.00). A copy of said Contract is on file with the
Office of the City Clerk and made available for public inspection, according to

law.
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SECTION 2. That this Ordinance shall be in full force and effeci

from and after its passage and -any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Caro! Helton, City Attorney
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INDIANA DEPARTMENT OF TRANSPORTATION - LOCAL PUBLIC AGENCY
PROJECT COORDINATION CONTRACT

EDS#: A249-16-L150176
Des. No.: 1005151

CEDA No.: 20,205

This Coniract is made and entered inlo effective as of the date of the Indiana Attorney General signature
affixed to this Contract, by and between the State of Indiana, acting by and through the Indiana
Department of Transportation, (hereinafter referred to as INDOT), and the City of Foxt Wayne, a local
public agency in fhe State of Indiana (hereinafter referred to as the LPA), and collectively referred to as

the PARTIES.

NOTICE TQ PARTIES

‘Whenever any notice, statement or other communication is required under this Contract, it shall
be sent to the following address, unless otherwise specifically advised,

A.  Notice to INDOT, regarding contract provisions shall be sent fo;

Office of LPA and Grant Administration
Attention: Divecior of LPA and Grant Administration
100 North Senate Avenue, Room N955

Indianapolis, Indiana 46204

With a copy to:

Chief Legal Counsel and Deputy Commissioner
Indiana Department of Transportation
100 MNorth Sepate Avenue, Room N758

Indianapolis, Indiana__ 46204
B. Notices to INDOT regarding project management shall be sent to respeclive District Office:

Fort Wayne District Qffice .
5333 Hatfield Road /

Fort Wayne, Indiana_ 46868

C.  Notices to the LPA shall be sent to;

City of Fort Wayne
200 East Berry Street

Fort Wavne, Indiana 46802
RECITALS

WHEREAS, the LPA has applied to INDOT, and_ INDOT has approved the LPA’s application to
receive federal funds for the Project desciibed insAdtaghment-4, and

WHEREAS, the LPA agrees to pay its share of the Project cost as stated in this Coniract, and
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C.  In the event that federal funds for the Project are not obligated during thé period listed in
section V. A. or section V.3, the federal finds aflocated to the Project may be obligated in the
fiscal year chosen by INDOT or the federal funds allocated to the Project will lapse,

D.  If the Program shown onsAasliftfefie® s Group I or Group 11, Sectlons V.A, V.B and V.C
do not apply, but will be obligated according to the fiscal year programmed in the most
current MPO TIP, provided the MPO funding is within their fiscal year allocation or within
the agteed upon use of the MPO’s prior year balances,

SECTIONVI - GENERAL PROVISIONS

A,

Agcess to Records. The LPA shall maintain all books, documents, papers, correspondence,’
accounting records and other evidence perfaining to the cost incurred under this Contract, and shall
make such materlals available at theit respective offices at all reasonable times during the period of
this Contract and for five (5) years from the date of final payment under the terms of this Contract,
for inspection or andit by INDOT and/or the Federal Highway Administration (‘FHWA”) or iis
authorized representative, and copies thereof shail be furnished fiee of charge, if requested by
INDOT, and/or FHWA, The LPA agrees that, upon request by any agency participating in
federally-assisted programs with whom the LPA has contracted or seeks to contract, the LPA may
release or make available to the agency any working papers fiom an audit performed by INDOT
andfor FHWA of the LPA in connection with this .Contract, including any books, documents,
papers, accouniting records and other docuinentation which support or form the basis for the audit
cohelusions and judgments, ' -

Assignment of Antifrust Claims,  As part of the consideration for the award of this Contract, the
LPA assigns to the State all right, title and interest in and to any claims the LPA now has, or may
acquire, under state or federal antitrust laws relating to the products or services which are the

stubject of this Contract.

Audits, The LPA acknowledges that it may be required to submit to an-audit-of funds paid
through this Contract. Any such audit shall be conducted in accordance with IC §5-11-1, ef seq.,
and audit guidelines specified by the Stafe.

The State considers the LPA to be a “sub-recipient” for purposes of this Contract. However, if
tequired by applicable provisions of the Office of Management and Budget Circular A-133 (Audits
of States, Local Gaverhments, and Non-Profit Organizations), following the expiration of this

Confract the LPA shall arrange for a financial and compliance audit of funds provided by the State

pursuanf to this Coniract, Such audit is to be conducted by an independent public or certified
public accountant (or as applicable, the Indiana State Board of Accounts), and performed in
accordance with Indiana State Board of Accounts publication entitled “Uniform Compliance
Guidelines for Examination of Enfities Receiving Financlal Assistance from Governmental
Sources,” and applicable provisions of the Office of Management and Budget Circulars A-133
{Audits of States, Local Governments, and Non-Profit Organizations). The LPA is responsible for
ensuring that the audit and any management letters are completed and forwarded to the State in
accordance with the terms of this Confract, .. -

For audits conducted pursuant to Indiana Code 5-11-1, and audited by {he Indiana State Board of

Accounts on the time schedule set forth by the Indiana State Board of Accounts, the LPA shall
provide to the Indiana State Board of Accounts, all requested documentation necessary to audit the
Local Public Agency In its entirety, '
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4. 'The LPA and its agents shall abide by all ethical requirements that apply to persons who have
4 business relationship with the Stafe, as set forth in Indiana Code § 4-2-6, ef seq., Indiana
Code § 4-2-7, ef seq., the repulations promulgated there undei, and Executive Order 05-12,
dated Januaty 12, 2005, If the LPA is not familiar with these ethical requitements, the LPA
should refer any questions fo the Indiana State Bthics Commission, or visit the Indiana State
Ethics Cominission website at httpr/www.ingov/ig/. If the LPA or its agents violate any
applicable ethical standards, INIDOT imay, in its sole discrefion, terminate this Coniract
immediately upon notice to the LPA. In addition, the LPA may be subject to penalties under
Indiana Code §§ 4-2-6, 4-2-7, 35-44.1-1-4 and under any other appiicable State or Federal
laws.

5. The LPA represents and warrants that the LPA and its subcontractors, if any, shall oblain and
maintain all required permits, licenses, registrations and approvals, as well as comply with all
healfh, safely, and environmental statutes, tules, or regulations in fhe performanece of work
activities under this agreement. Failure to do so may be deemed a material breach of this
Contract and grounds for termination and denial of further woik with the State.

6. Asrequired by LC. 5-22-3-T:

(1) TheLPA and any officials of the LPA certify that: _
(A) the LPA, except for de minimis and nonsystematic violations, has not violated
the terms of: _ A
i) IC §24-4.7 [Telephone Solicitation Of Consumers];
(i) IC §24-5-12 ['Telephone Solicitations]; or
(i) K §24.5-14 [Regulation of Automatic Dialing Machines]; in the previous
three hundred sixty-five (365) days, even if IC §24-4.7 is preempied by
federal law; and
(B) fhe LPA will not violate the terms of IC §24-4.7 for the duration of the Contract,
even if IC §24-4.7 1s preempted by federal law.

(2) The LPA and any officials of the LPA certify that an affiliate or official of the LPA and
any agent acting on behalf of the LPA or on behalf of an affiliate or official of the LPA
_except Tor de minimis and nonsystematic violations,

{A) has uot violated the terms of IC §24-4.7 in the previous three hundred sixty-five
{365) days, even if IC §24-4.7 is preempted by federal law; and

(B) will not violate the ferts of 1C §24-4.7 for the duration of the Coniract, even if
IC §24-4.7 is preempted by federal law.

Disadvantaged Business Enterprise Program. Notice is hereby given to the LPA-or a LPA

Contractor that fallure to carry out the requirements set forth in 49 CEFR Sec. 26.13(b) shall
constitute a breach of this Contract and, after notification, may result in termination of this Contract

or such remedy as INDOT deems appropriate,

The referenced section requires the following policy and disadvantaged business enferprise
("DBE") assurance to be Included in all subsequent contracts between the LPA and any contractors,

vendors or suppliers:
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Drug-Eree Workplace Certification, As required by Executive Order No, 90-5 dated April 12,
1990, issued by the Governor of Indiana, the Contractor hereby covenants and agrecs to make a
good faith effort to provide and maintain a drog-free workplace. The Coutractor will give writicn
notice to the State within ten (10) days after recelving actual notice that the Contractor, or an
employee of the Contractor in the State of Indiana, has been convicted of a eriminal drug violation
occurring in the workplace, False certification or violation of this certification may result in
sanctions including, but not limited to, suspension of contract payments, tecmination of this Coniract
and/or debarment of contracting opporiumities with the State for up to three (3) years.

In addition to the provisions of the above paragraph, if the total amount sef forth in this Contract is
in excess of $25,000.00, the Contractor certifies and agrees that it will provide a drug-fiee
wotkplace by:

_ L Publishing and providing to all of ils employees a stateinent notifying them that the unlawful

manufactare, distribution, dispensing, possession or use of a controlled substance is
-prohibited in the Cantractor’s workplace, and specifying the actions that will be taken agains{
employees for violations of such prohibition;

2. Hstablishing a drug-fiec awaretiess program to inform its employees of (1) the dangers of
drug abuse in the workplace; (2) the Confractor’s pelicy of maintaining a drog-free
workplace; (3) any available drug counscling, rchabilifation and employee assistance
programs; and (4) the penalties that may be imposed upon an employee for drug abuse
violations occusting in the workplace;

3. Notifving all employees in the statement required by subparageaph (1) ebove that as a

" condition of continued employment, the employee will (1) sbide by the ferms of the

statement; and (2) notify the Contractor of any criminal drug statute conviction for avmlatlon
ogenrring in the workplace no later than five (5) days after such convictiot;

4, Notifying the State in writing within ten (10) days after receiving notice from an employee
under subdivision (3)(2) above, or otherwise receiving actual nofice of such conviction;

5. Within thirty (30) days after recefving notice under subdivision (3)(2) above of a conviction,
imposing the following sanctions or remedial measures on any employee who is convicted of
drug abuse violations occurring in the workplace: (1) taking appropriate personnel action
against the employee, up to and including termination; or (2) requiring such employes to
satisfactorily patticipato in a drug abose assistance or rehabilitation program approved for
such purposes by a federal, state or local health, law enfowemen’r or other appropriate
agency; and

6. Making a good faith effort to maintain a drug-free workplace through the implementation of
subparagraphs (1) through (5} above.

Force Majeure, In the event either party is unable to perform any of its obligations under this
Contract or to enjoy any of its benefits because of natural disaster or decrees of povernmental bodies
not the fault of the affected party (hewmaftm referred to as a Force Majeute Event), the party who has
been 5o affected shall immediately give notice to the other patty and shall do everything possible to
resume performance. Upon receipt of such notice, all obligations vnder this Coniract shall be
immediately suspended. If the period of nonperformance exceeds thirty (30) days from the receipt of
notice of the Force Majeure Bvent, the party whose ability to peifoml has not been so affected may,
by giving written notice, terminate this Coniract,
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this covenant may be regarded as a material breach of this Contract, but nothing in this
covenant shall be construed to imply or establish an employment relationship between the
State and any applicant or employee of the LPA or any subcontractor.

Under IC 22-9-1-10 LPA covenants that it shall not discriminate against any employee or
applicant for employment relating to this Contract with respect to the hire, tenure, terins,
conditions or privileges of employment or any matter directly or indirectly related to
employment, because of the employee’s or applicant’s race, color, national origin, religion,
SeX, age, dlsabahty, ancestry, or status as a veteran.

The LPA understands that INDOT is a recipient of federal funds, Pursuant to that
undesstanding, the LPA agrees that if the LPA employs fifty (50) or more employees and
does af least $50,000,00 worth of business with the State and 18 not exempt, the LPA will
comply with the affirmative action reporting requireiments of 41 CFR 60-1.7. The LPA shall
comply with Section 202 of executive order 11246, as amended, 41 CFR 60-250, and 41 CFR
60-741, as amended, which are incorporated herein by specific reference. Breach of this
covenant may be regarded as a material breach of Contraci,

It is the policy of INDOT to assure full compliance with Title VI of the Civil Righis Act of
1964, the Americans with Disabilities Act and Section 504 of the Vocational Rehabititation
Act and related statutes and regulations in all programs and activities, Tifle VI and yelated
stafutes requite that no person in the United States shall on the grounds of race, color or
national arigin be excluded from participation in, be denied the benefits of, or be subjected to
discrimination wnder any program or activity receiving Federal financial assistance.
{INDOT’s nondiscrimination enforcement is broadet than the language of Title VI and
-encompasses other State and Federal protections. INDOT’s nondiscrimination enforcement
shall include the following additional grounds: sex, sexual orientation, mender identity,
‘ancestry, age, income status, religion, disability, income status, limited English proficiency, or
status as a veleran).

During the pesformance of this Confract, the LPA, for itself, ifs assignees and successors in
intesest (hereinafler referred to as the “LPA”) agrees to the following assurances under Title
V1 of the Civil Rights Act of 1984: :

a. Compliance with Repulations: The LPA shall comply with the regulations relative to
nondiscrimination in Federally-assisted programs of the Department of Transportation,
Title 49 CFR Patt 21, as they may be amended from time to time (hereinaftet referved.to
as the Regulations), which are herein incorporated by reference and made a part of this
Contract.

b, Nondiserimination: The LPA, with regard o the work performed by it during the
Contract, shafl not disciiminate on the grounds of race, color, sex, sexual orientation,
gender identity, national origin, religion, disability, ancestry, or status as a veteran in the
selection and retention of subconiractors, including procutements of materials and
leases of equipment. The LPA shall not participate either divectly or indivectly in the
discrimination prohibited by section 21.5 of the Regulation, including employment
practices when the Contract covers a progtam set forth in Appendix B of the
Regulattons

¢.  Solicitations for Subcontracts, Including Procurements of Matetials and Bquipment: In
all solicitations either by competitive bidding or negotiation made by the LPA for work
to be petformed under a subcontract, including procuremeitts of materlals or leases of
equipment, each potential subcontractor or supplier shall be notified by the LPA of the
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2, Agrees to comply with all of the requirements of the Clean Air Act (including section 114) and
the Federal Water Pollution Confrol Act (including section 308) and all regulations and
guidelines issued there under; and

3, Stipulates, as a condition of federal aid pursuant to this Contract, it shall notify INDOT and the
FHWA of the receipt of any advice indicating that a facilily to be utilized in performance under
o to benefit from this Contract is under consideration to be listed on the BPA List of Violating

Facilities.

Severability. The invalidity of any section, subsection, clause or provision of the Contract shall not
affect the validity of the remalning sections, subsections, clauses or provisions of the Contract.

Status of Claims, The LPA shall be responsible for keeping INDOT currently advised as to the
status of any claiins made for damages against the LP’A resulting from services performed under this
Contract. The LPA shall send notice of claiims related to work under this Coniract to: '

Chief Coungel

Indiana Depattment of Transportation
100 North Senate Avenue, Room N758
Idianapolis, Indiana ~ 46204-2249

The remainder of this page is intentionally lefit blanlk.
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ATTACHMENT A
PROJECT DESCRIPTION
Des. No.: 1005151
Program: Group I

Type of Project:  Added Travel Lanes

Location: State Blvd.

A general scope/description of the Project is as follows:

A project for added frave} lancs on State Blyd,, from Spy Run to Clinton Strcet, Phase 1, in the City
of Fort Wayne, Allen County, Indiana,

Attachment A, Page 1 of 1
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If the LPA has failed to meet any of the requivements of sections 1, 2, 4, 5, or 6 above,
INDOT wilt not et the construction project. If INDOT, and FHHWA. where necessary,
approve LPA’s submiitals, INDOT shall schedule the Project for letting at the next

reasonable date,

The 1LPA shall pay the cost of the invoice of the consttuction, utitity, andfor raikoad work
within thirty (30) calendar days from the date of INDOT’s award of the constinction contract,

The LPA understands time is of the essence regarding the Project timeline and payment of
costs by the LPA. Delays in payment may cause substantial time delays and/or increased
costs for the Project. If the LPA has not paid the full amount of the amount billed by INDOT,
in accordance with Attachient D, within sixty (60) calendar days past the due date, INDOT
shall be authorized to cancel all contracts relating to this contract including the contracis
listed in TLA.1 of Attachment D andfor proceed in accordance with 1.C. 8-14-1-9 to compel
the Auditor of the State of Indiana to make a mandatory transfer of funds from the LPA’s
aflocation of the Motor Vehicle Highway Account to INDOT?s account.

The LPA shall also be responsible for all costs associated with additional grovisions and/or
expenses in excess of the federal funds allocated to the project. The LPA, in conjunction
with FHWA (if applicable) and INDOT shall review and approve all change orders submitted
by the field Project Engincer/Supervisor, and such approvals shall not be unreasonably

withheld,

The LPA shall provide competent and adequate engincering, testing, and inspection service to
ensure the performance of the work Is in accordance with the construction contract, plans and
specifications and any special provisions or approved chanpe orders. If, in INDOT’s opinion,
the services enumerated in this section are deemed to be incompetent or inadequate or ate
otherwise insufficient or if a dispute arises, INDOT shall, in is sole diseretion, have the right
to supplement the services or replace the engineers or inspectors providing these services at
the sole expense of the LPA,

A, X project inspection will be provided by full-time LPA employees:
The personnel must be employees of the LPA. Tempotary employment or retainage-
based payments arve not permissible. INDOT must pre-approve, in writing, the LPA’s
persontiel. Only costs incuired after INDOT’s written notice to proceed to the LPA
shall be eligible for federai-aid participation. All claims for federal-aid shall be
submitted to the District office, referenced on Page 1, for payment,

a1 -

B. Ifproject inspection will be provided by the LPA’s consultant:

INDOT must approve, in wiiting, the consultant personnel prior to their assignment to
the project. The LPA shall execute a contract with a consultant setting forth the scope
of wotls and fees, The LPA shall subinit this contract to INDOT prioy fo INDOT’s
Ready for Contracts date for the Project. Only costs incurred after INDOT’s written
notice to proceed to the LPA and the LPA’s written notice to proceed to the consultant
shall be eligible for federal aid participation, All claims for federal-aid shall be
submitted to the District office, referenced onpage 1, for payment.

Aftachment B, Page 2 of 4
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4. In case the noncompliance is not cortectable, or if correctable and the LPA. does
not make any corrections, or if correctable and the LPA makes corrections that
are not acceptable to FHWA or INDQT, or for whatevet reason the FHWA
citation continues in force beyond a reasonable amount of time, and construction
wotl has been {erminated or suspended, the LPA agrees to reimburse INDOT the
full amount it paid for said construction work, less the amount of federal funds
allowed by FHWA.

In any case, the LPA shall reimburse INDOT the total cost of the Project, not eligible
for federal participation.

If for any reason, INDOT is requited to repay to FHWA the sum or sums of federal
funds paid to the LPA or any other entity through INDOT under the terms of this
Contract, then the LPA shall repay to INDOT such sum. or sums within forty-five (45)
days after tecelpt of a billing from INDOT, Payment for any and all costs Incurred by
the LPA which are not eligible for federal funding shall be the sole obligation of the
LPA.

Attachment B, Page 4 of 4
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ATTACHMENT D
PROJECT FUﬁDS
I Project Costs,
A. If the Prograin shown on Attachment A is 1'eceivingAGr0uQ I federal-aid funds for the

project, the LPA is allocated the fonds through the MPO as written in their fiscally
constrained TIP. Any adjustments (positive or negative) to the dollar amount listed in the
TIP, or atty increase or dectease in the funding from a prior year, authotized by the MPO that
may not be reflested in the curvent TIP, are hereby considered adjusiments to the contract
between the LPA and INDOT, as the MPO must mainfain fiscal constraint for ail projects
listed. Federal funds made available to the LPA by INDOT will be used to pay $0% of the
eligible Project costs. The maximum amount of federal-aid funds allocated to the Project is
dependent upon the curvent TIP allocation. As of this date, September 16, 2015, the
maximum amount according to the TIP dated April 7, 2015 is § 1,200,000.60. The most
curtent MPO TP page, or MPO authorization, is uploaded into INDOT’s Schedulmg Project
Management System (SPMS). .

OR

Federal-aid Tunds made available to the LPA by INDOT will be used to pay % of the
cligible Project costs. The maximum amount of federal funds allocated to the project is
b .
The LPA understands and agrees that in accotdance with 1.C. 8-23-2-14, INDOT retains 2.5%
of the final construction costs for oversight of constraction  inspection and the testing of
construction materials. :

The LPA understands and agrees that it is INDOT’s policy to only allow non-discretionary
changes to a Project scope after bidding, Changes to the Project scope after bidding that
are by the choice of the LPA and are not required to complete the Project will not be eligible
for federat-aid funds and must be funded 100% locally.

The LPA. understands and agrees that the federal-aid funds allocated fo the Project are
intended to accomplish the original scope of the Project as  designed.  If the Project bid
prices ate lower than estimated, the LPA maynot  uiilize those federal-aid funds and the
reimaining balance of federal-aid funds will revert back to the Local Program.

“If the Program shown on Attachment A is Group T or Group 11, Section E. does not apply. If

the Project bid prices are lower than estimated, the LPA may not utllize those federal-aid
funds and the remaining balance of federal-aid funds will  vevert back to the MPO.

The remainder of the Project cost shall be borne by the LPA, For the avoidance of doubt,
INDOT shall not pay for any costs relating to the Project unless the PARTIES have agreed in
a document {which specifically references section LD. of Attachment D of this coniract)
signed by an authorized representative of INDIOT, the Indiana Department of Administration,
State Budpet Agency, and the Atiotney General of Tadiana,

- Costs will be eligible for FHWA participation provided that the costs:

(1)  Ave for work performed for activities eligible under the section of title 23, U.S.C,
applicable to the class of funds used for the activities;

* Attachment D, Page 1 of 2




COUNCIL DIGEST SHEET

Enclosed with this introduction form is a tab sheet and related material from the vendor(s) who
submitted bid(s). Transportation Engineering Setvices is providing this information to Council as
an overview of the Construction Coordination Contract for State Bivd Realignment — Cass
Street to Spy Run Phase I with INDOT.

| N/A
Fo | N/A
: $2.300,000
ctofintercston file? | D Yes [INo X n/a
“Nuinber of Submittals: | N/A
Number of Bidders | N/A
: | INDOT-LPA Coordination Contract

SPECIAL PROCUREMENT
- Contract #/ID | 12030
- (State, Federal,
back=-Authority)
le Source/ | N/A

1 OYes DINo Ifno, explain below

N/A




COUNCIL DIGEST SHEET

COST COMPARISON

= Increase/dec; ease amount N/A
ﬁom p: jor yea: S

( f avazfable)

DESCRIPTION OF PROJECT / NEED

~Identi ﬁ) need. for pr()ject & | This is a coordination contract between INDOT and the City of Fort Wayne for

- descr zbe P OJect atmch 80% federal participation for the State Blvd Realignment project — Phase 1
supportzng doctments.as. (between Spy Run Avenue and Clinton Sireet). This project is to be bid on August
i A1 9, 2017 by INDOT. Currently the Transportation Improvement Plan (TTP)

i| indicates $2.3 Million of which 80% is federally funded, This amount is expected
.| to cover the construction costs as well as construction inspection costs.

REQUEST FOR PRIOR APPROVAL

N/A

FUN])ING SOURCE

. | CEDIT (20%) and Federal (80%)




