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BILL NO. $-17-04-07
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving CONSTRUCTION
"COORDINATION CONTRACT FOR DUPONT
ROAD ADDED TRAVEL LANES -
($14,000,000.00) between INDIANA
DEPARTMENT OF TRANSPORTATION and the
City of Fort Wayne, Indiana.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FbRT WAYNE, INDIANA:

SECTION 1. That the CONSTRUCTION COORDINATION
CONTRACT FOR f)UPONT ROAD ADDED TRAVEL LANES -
($14,000,000.00) by and between INDIANA DEPARTMENT OF
TRANSPORTATION and the City of Fort Wayne, Indiana, is hereby ratified,
and affirmed and approved in all respects, respectfully for:

All labor, insurance, material, equipment, tools, .power,
transportation, miscellaneous equipment, etc., necessary for

Coordination contract for the Dupont Road Added Travel
Lanes project (between Lima and Coldwater Road);

involving a total cost of FOURTEEN MILLION AND 00/100 DOLLARS -
($14,000,000.00). A copy of said Contract is on file with the Office of the City

Clerk and made available for public inspection, according to law.
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SECTION 2. That this Ordinance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Carol Helton, City Attorney
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INDIANA DEPARTMENT OF TRANSPORTATION - LOCAL PUBLIC AGENCY
PROJECT COORDINATION CONTRACT
EDS #: A249-16-L160011

Des. No.: 0901798
CFDA No.; 20,205

This Coniract is made and entered into effective as of the date of the Indiana Attorney General signature
affixed to this Contract, by and between the Stafe of Indiana, acting by and through the Indiana
Depattiment of Transportation, (hereinafter referred to as INDOT), and the City of Fort Wayne, a local
public agency in the State of Indiana (hereinafier referred to as the LPA), and collectively referred to as

the PARTIES,

NOTICKE TO PARTIES

Whenever any notice, statement or other communication is required under this Contract, it shall
be sent to the following address, uiless otherwise.specifically advised.

A.  Notice to INDOT, regarding contract provisions shall be sent to:
Office of LPA and Grant Administration

Atfention: Direcior of LI’A and Grant Administration
100 North Senate Avenue, Room N955

Indianapolis, Indiana 46204
With a copy to:

Chief Legal Counget and Deputy Commissioner
Indiana Department of Transportation

100 North Senate Avenune, Room N758
Tndianapolis, Indiana 46204

B, Notices to INDOT regarding project management shall be sent fo respective Dishict Office:

Eort Wayne District Office
5333 Hatfield Road .
Fort Wayne, Indiana 46808

C.  Notices to the LPA shall be sent to;

City of Fort Wayne

200 East Berry Street
Foxt Wayne, Indiang 46802

RECITALS

WHEREAS, the LPA has applied to INDOT, and INDOT has approved the LPA’s application to
receive federal funds for the Project described in Aftachment A, and

WHEREAS, the LPA agrees to pay its share of the Project cost as stated in this Contract, and
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C. In the event that federal funds for the Project are noi obligated during the period listed in
section V.A, or section V.B, the federal funds allocated to the Project may be obligated in the
fiscal year chosen by INDOT or the federal funds allocated to the Project will lapse.

D. Ifthe Program shown on Aftachment A is Group I or Group I1, Sections V.A, V.B and V.C
do not apply, but will be oblipated according to the fiscal yesr programmed in the most
cutrent MPO TP, provided the MPO funding is within their fiscal year allocation or within
the agreed upon use of the MPO’s prior year balances.

SECTION VI GENERAL PROVISIONS

Access to Records. The LPA shall maintain all books, documents, papers, correspondence,
accounting records and other evidence pertaining to the cost incutred under this Contract, and shall
make such materials available at their respective offices at all reasonable times during the period of

.this Contract and for five (5) years from the date of final payment under the terms of this Contract,

for inspection or audit by INDOT and/or the Federal Highway Administration (“FHWA®) or its
authorized representative, and copies thereof shall be furnished fiee of charge, if requesied by
INDOT, andfor FHWA. The LPA agrees that, upon request by any agency participating in
federaliy-assisted programs with whom the LPA has confracted or seeks to contract, the LPA may

- release or make available to the apency any working papers from an audit performed by INDOT

andfor FHWA of the LPA in connection with this Contract, including any books, documents,
papers, accounting records and other dncumen‘tﬁtlon which support or form the basis for the audit

conclusions and judgments.

Assignment of Amtitvust Claimg,  As part of the consideration for the award of this Contract, the
LPA assigns to the State all right, fitle and interest in and to any claims the LPA now has, or may
acquire, under state or federal antifrust laws relating to the ploducts or services which are the
subject of this Contract.

Audits,. The LPA acknowledges that it may be 1equixed to submit to an audit of funds paid
through this Contract. Any such audit shall be conducted in accordance with IC §5-11-1, ef seq.,
and audit guidelines specified by the State.

The State considers the LPA to be a “sub-recipient” for purposes of this Coniract. However, if
required by applicable provisions of the Office of Management and Budget Cireular A-133 (Audits
of States, Local Governments, and Non-Profit Organizations), following the expiration of this
Contract the LPA shall arrange for a financial and compliance audit of funds provided by the State
pursyant to this Coniract. Such audit is to be condusted by an independent public or certified
public accountant {or as applicable, the Indiana State Board of Accounts), and performed in
accordance with Indiana State Board of Accounts publication enfitled “Uniform Compliance
Guidelines for Hxamination of Entities Receiving Financial Assistance from (fovernmental
Sourees,” and applicable provisions of the Office of Management and Budget Circulars A-133
{Audits of States, Local Governiments, and Non-Profit Organizations). The LPA. is responsible for
ensuring that the audit and any management letters are completed and forwarded to the State in
accordance with the terms of this Contract.

For audits condireted pursuant to Indiana Code 5-11-1, and audited by the Indiana State Board of
Accounts on the time schedule set forth by the Indiana State Board of Accounts, the LPA shall
provide to the Indiana State Board of Accounts, all requested documentation necessaty to audit the
Local Public Agency in ifs entirety.
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4,  The LPA and its agents shall abide by all ethical requirements that apply to persons who have
a business relationship with the State, as set forth in Indiana Code § 4-2-6, ef seg., Indiana
Code § 4-2-7, ef seq., the tegulations promulgated there under, and Executive Order 05-12,
dated January 12, 2005, If the LPA is not familiar with these cfhical roquirements, the LPA
should refer any questions to the Indiana State Bthics Commission, or visit the Indiana State
Bthics Commission website at hitp://www.in.gov/ig/. If the LPA or its agents violate any
applicable ethical standards, INDOT may, in its sole discretion, terminate this Contract

- immediately upon notice to the LPA. In addition, the LPA may be subject to penalties under

- Indiana Code §§ 4-2-6, 4-2-7, 35-44.1-1-4 and under any other applicable State or Federal

laws,

5. The LPA represents and warrants that the LPA and its subcontractors, if any, shall obtain and
maintain all required permits, licenses, registrations and approvals, as well as comply with all
health, safety, and environmental statutes, rules, or regulations in the performance of work
activities under this agreement. Failure to do so may be deemed a material breach of this
Coniract and groumds for termination and denial of further work with the State.

6. Asrequired by LC. 5-22-3-7:

(1) The LPA and any officials of the LPA certify that:
(A) the LPA, except for de minimis and nonsystematic violations, has not violated

the terms of:

(i) IC §24-4.7 [Telephone Solicitation Of Consumers];

(i) IC §24-5-12 [Telephone Solicitations]; or

(i) IC §24-5-14 [Regulation of Automatic Dialing Machines], in the previous
three hundred sixty-five (365) days even if IC §24-4.7 is preempted by

federal law; and
(B) the LPA will not violate the terms of IC §24-4.7 for the duration of the Contract,

even if IC §24-4.7 is preempted by federal law.

(2) The LPA and any. officials of the LPA certify that an affiliatc or official of the LPA and
any agent acting on behalf of the LPA or on behalf of an affiliate or official of the LPA
except for de minimis and nonsystematic violations,

(A) Thas not violated the terms of IC §24-4.7 in theApreVious three hundred sixty-five
(365) days, even if 1C §24-4.7 15 preempled by federal Taw; and

(B) will not violate the terms of IC §24-4."7 for the duration of the Contract, even if
IC §24-4.7 is preempted by federal law.

Disadvantaged Business Enterprise Program. Notice is hereby given to the LPA or a LPA
Contractor that failure to carry out the requirements set forth in 49 CFR Sce. 26.13(b) shall

constitute a breach of this Contract and, after notification, may result in termination of this Contract
ot such remedy as INDOT deeins approptiate. :

The referenced section requires the following policy and disadvantaged business enterprise
("DBE") assurance fo be included in all subsequent contracts between the LPA and any contractors,

vendors or suppliers:
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H., Diug-Free Workpiace Certification.  As required by Executive Order No. 90-5 dated April 12,

1990, issued by the Governor of Indiana, the Contractor hereby covenants and agrees to make a
good faith effort fo provide and maintain a drug-free workplace. The Contractor will give written
notice to the State within ten (10) days after receiving actual notice that the Contractor, or an
employee of the Contractor in the Sfafe of Indiana, has been convicied of a criminal drug violation
occuring in the workplace, Talse certification or violation of this cettification may result in
sanctions including, but not limited to, suspension of contract payments, termination of this Contract
and/or debarment of contracting opportunities with the State for up to thres (3} yeais.

1n addition fo the provisions of the above parageaph, if the fetal amount set forth in this Contract is
in excess of $25,000.00, the Contractor certifies and agrees that it will provide a drag-frce
wotkplace by:

1. Publishing and providing to all of its employees a statement notifying them that the unlawful
manufacture, distribution, dispensing, posscssion or vse of a controlled substance is
prohibited in the Contractor’s workplace, and specifying the actions that will be taken against
entployees for violations of such prohibition; :

2.  Establishing a drog-free awareness program to inform its employees of (1) the dangers of
drug abuse in the workplace; (2) the Contractor’s policy of maintaining a druog-free
workplace; (3) any available drug counseling, rehabilifation and employee assistance
programs; and (4) the penalties that may be imposed upon an employee for dlug abuse
violations ocenrring in the wotkplace;

3.  Nolifying all employees in the statement required by subparagraph (1) above that as a
condition of continued employment, .the employee will (1) abide by the terms of the
statement; and (2) notify the Contractor of any criminal drug statute conviction for a violation -
accurring in the workplace no later than five (5) days after such conviction;

4. Notifying the State in willing within ten (10) days after receiving notice from an employes
upder subdivision (3)(2) above, or ofherwise receiving actual nofice of such conviction;

5. Within thirty (30) days after receiving notice under subdivision (3)(2) above of a conviction,
imposing the following sanctions or remnedial measures on any employee who is convicted of
drug abuse violations oceurring in the workplace: (1) taking approptiate personnel action
against the employee, up to and including termination; or (2) requiting such employee to
satisfactorily participate in & drug abuse assistance or rehabilitation program approved for
such purposes by a federal, state or local health, law enforcement, or other approptiate
agency; and . .

6. Making a good faith effort to maintain a drug-free workplace through the impiementation of
subparagrapbs (1) through (5) above.

Force Majeure, In the event cither party is unable to perform any of its obligations under this -
Contract or to enjoy any of its benefits because of natural disaster or decrees of governmental bodies
not the fault of the affected party (hereinafier referred to as a Force Majeure Event), the patty who has
been so affected shall immediately give notice to the other party and shall do everything possible to
resume petrformance. Upon receipt of such notice, all obligations under this Centract shall be
iminediately suspended. If the period of nonpetformance exceeds thirty (30) days from the receipt of
notice of the Force Majenre Event, the party whose ability fo perform has not been so affected may,
by giving written notice, terminate this Confract.
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this covenant may be regarded as a material breach of this Contract, but nothing in this
covenaiit shall be construed to imply or establish an employment relationship between the
State and any applicant or employee of the LPA or any subcotitractor,

Under 1C 22-9-1-10 LPA covenanis that it shall not disctiminate against any employee or
applicant for employment relating to this Contract with respect to the hire, tenure, ferins,
conditions or privileges of employment or any matter dircctly or indirectly related to
employment, because of the employec’s or applicant’s race, color, national origin, religion,
scx, age, disability, ancestry, or status as a veteran,

The LPA understands that INDGT s a recipient of federal funds. Porsuvant to that
understanding, the LPA agrees that if the LPA employs fifty (50} or more employees and
does at least $50,000.00 worth of business with the State and is not exempt, the LPA will
comply with the affirmative action reporting requirements of 41 CFR 60-1.7. The LPA shall
comply with Section 202 of executive ordor 11246, as amended, 41 CFR 60-250, and 41 CER
60-741, as amended, which arc incorporated herein by specific reference. Breach of this
covenant may be regarded as a material breach of Confract,

It is the policy of INDOT to assure full compliance with Title VI of the Civil Rights Act of
1964, the Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation
Act and related statuies and repulations in all programs and activities. Title V1 and related
statutes require that no person in the United States shall on the grounds of race, color or
national origin be excluded from participation in, be denied the benefits of, or be subjected to
~ discrimination under any program or activity receiving Féderal financial “assistance.
« (INDOT’s nondiscrimination enforcement is broader than the language of Title VI and
encompasses other State and Federal protections. INDOT’s nondiscrimination enforcement
- shall “inelude the following additional grounds: sex, sexual orientation, gendet identity,
ancesfry, age, income status, religlon, disability, income status, limited English proficiency, or
status as a veteran), '

During the performance of this Contract, the LPA, for itself, iis assignees and successors in
interest (hereinafter referred to as the “LPA”) agrees 1o {he following assurances under Title
VI of the Civil Righis Act of 1964:

a.  Compliance with Regulations; The LPA shall comply with the regulations relative to
nondiscrimination in Federally-assisted programs of the Department of Transpottation,
Title 49 CFR Part 21, as they may be amended from time to time (hereinafter veferred to
as the Regulations), which are herein incorporated by reference and made a pari of this
Confract,

b. Nondiscrimination: The LPA, with rogatd to the work performed by it during the
Contract, shall not discriminate on the grounds of race, color, sex, sexual orientation,
gender identity, national origin, religion, disability, ancestry, or status as a veteran in the
selection and refention of subcontractors, including procurements of materials and
leases of equipment. The LPA shall not participate either directly or indirectly in the
discrimination prohibited by section 21.5 of the Regulation, Including employment
practices when the Confract covers a program set forth in Appendix B of the
Regulations,

¢.  Solicitations for Subcontracts, Including Proctements of Materials and Equipment: In
all solicitations either by competitive bidding or negotiation made by the LPA for work
to be performed under a subcontract, including procurements of materials or leases of
equipment, each potential subcohtractor or supplier shall be notified by the LPA of the
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2. Agrees to comply with all of the requirements of the Clean Air Aet (including section 114) and
the Federal Water Poliution Control Act (including section 308) .and all repulations and
guidelines issued there under; and

3, Stipulates, as a condition of federal ald pursuant to this Contract, it shall notify INDOT and the
FHWA of the veceipt of any advice indicating that a facility to be utilized in performance vnder
or to benefit from this Contract is under consideration to be listed on the EPA List of Violating

Facilities.

R, Severability. The invalidity of any section, subsection, clause or provision of the Contract shall not
affect the validity of the remaining sections, subsections, clauses or provisions of the Contract.

S, Status of Claims. The LPA shall be responsible for keeping INDOT currently advised as to the
status of any. claims made for damages againsi the LPA resulting from services performed under this
Condract. The LPA shall send notice of claims related to work under this Contract to;

Chief Counsel

indiana Department of Transportation
100 North Senate Avenue, Room N758
Indianapotis, Indiana 46204-2249

Section VII SPECIAL PROVISIONS

A, On the effective date of this Contract, the Contract between the Parties dated January 28,
2011 (A249-11-320206), and the Coniract between the Parties dated March 24, 2014 (A249-13-
320396); shall be nulf and void .

The remainder of this page is intentionally left blanls.
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ATTACHMENT A
PROJECT DESCRIPTION
Des, No.: 0901798
Program: Group I

Type of Project: ~ Added Travel Lanes

Locatien: Dupont Rd

A general scope/description of the Project 1s as follows:

A project for added travel lanes, on Dupont Road from Lima Roaf] (State Road 3) to Coldwatex
Road, in the City of Fort Wayne, Allen County, Indiana, : ]

—
Aftachment A, Page 1 of 1
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If the LPA has failed to meet any of the requirements of sections 1, 2, 4, 5, or 6 above,
INDOT will not let the construction project. If INDOT, and FHWA where necessary,
approve LPA’s submittals, INDOT shall schedule the Project for letting at the nexl
reasonable date.

The LPA shall pay the cost of the invoice of the construction, wtility, and/or railroad werk
within thirty (30) calendar days from the date of INDO'T?s award of the construction contract,

The LPA understands time is of the essence regarding the Project timeline and payment of
costs by the LPA.  Delays in payment may cause substantial time delays and/or increased
costs for the Project. If the LPA has not paid the full amount of the amount billed by INDOT,
in accordance with Attachment D, within sixty (60) calendar days past the due date, INDOT
shall be authorized to cancel all contracts relating to this confract inchiding the contracts
listed in ILA.1 of Attachment D and/or proceed in accordance with LC, 8-14-1-9 to compel
the Auditor of the State of Tndiana to make a mandatory transfer of funds from the L.PA’s
allocation of the Motor Vehicle Highway Account to INDOT s account,

The LPA shall also be responsible for all costs associated with additional provisions and/or
expenses in excess of the federal funds allocated fo the project, The LPA, in conjunciion
with FHWA. (if applicable) and INDOT shall review and approve all change orders submitted
by the field Project Engineer/Supervisor, and such approvals shall not be unreasonably

withheld,

The T.PA shall provide competent and adequate engineering, testing, and inspection service to
ensure the performance of the work is In accordance with the construction contract, plans and
specifications and any special provisions or approved change otders. If, in INDOT’s opinion,
the services enumerated in this section are deemed fo be incompetent or inadequate or are
otherwise insufficient or if a dispute atises, INDOT shall, in its sole discretion, have the right
to supplement the services or 1eplace the engineers or inspectors providing those services at
the sole expense of the LPA.

A, Hproject inspection will be previded by full-time LPA employees:
The personnel must be employess of the LPA. Temporary employment or retainage-
based payments are not perinissible. INDOT must pre-approve, in writing, the LPA’s
personnel, Only costs incurred after INDOT’s wiitten noties to proceed to the LPA
shall be eligible for federal-aid participation. All claims for federal-aid shall be
subtuitted to the District office, reforenced on Page 1, for payment.

or

B.  If project inspection will be provided by the LPA’s consultant:

INDOT must approve, in writing, the consultant personnel prior to their assignment to
the project. The LPA shall execute a confract with a consultant setfing forth the scope
of work and fees. The LPA shall submit this coniract to INDOT prior to INDOT’s
Ready for Contracts date for the Project. Only costs inctnred after INDOT s written
notice to proceed to the LPA and the LPA’s writien notice to proceed to the consulant
shall be eligible for federal aid participation, All claims for federal-aid shall be
submitted to the District office, referenced on page 1, for payment.

Attachment B, Page 2 of 4
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4. In case the noncompliance is not correctable, or if correctable and the LPA does
not male any corrections, or if correctable and the LPA 1nalkes cortections that
arc not acceptable to FHIWA or INDOT, or for whatever reason the FHWA
citation continues in force beyond 4 reasonable amount of thne, and constraction
work has been terminated or suspended, the LPA agrees to reimburse INDOT the
full amount if paid for sald consfruction work, less the amount of federal funds
atlowed by FHWA,

In any case, the LPA. shall reimburse INDOT the total cost of the Project, not eligible
for federal participation, '

If for any reason, INDOT is required to repay to FHIWA the sum or sums of federal
finds paid to the LPA or any other entity through INDOT under the terins of this
Contract, then the LPA shall repay to INDOT such sum or sums within foity-five (45)
days after receipt of a billing from INDOT. Payment for any and all costs incurred by
the LPA which are not eligible for federal funding shall be the sole obligation of the

LPA,

Attachment B, Page 4 of 4
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ATTACHMENT D

PROJECT FUNDS

L Project Costs.

A

If the Program shown on Attachment A is receiving Group I federal-aid funds for the
project, the LPA is allocated the funds through the MPO as written in their fiscally
constrained TIP, Any adjustments {positive or negative) to the doflar amount listed in the
TIP, or any incredase or decrease in the funding from a prior year, authorized by the MPO that
may not be reflected in the current TIP, are hereby considered adjustinents to the contract
between the LPA and INDOT, as the MPO must maintain fiscal consiraint for all projects
listed. Federal funds made available to the LPA by INDOT will be used fo pay 80% of the
eligible Project costs. The maxinmum amount of federal-aid funds allocated to the Project is
dependent upon the current TIP allocation. As of this date, Janvary 22, 2016, the maximam

" amount according to the TIP dated July 1, 2015 is § 12.154,284.00. The most curtent MPO

TIP page, or MPO authorization, is uploaded inte INDOT?s Scheduling Project Management
System (SPMS).

CR

Federal-aid Funds made avallable to the LPA by INDOT will be used to pay % of the,
cligible Project costs, The maximum amount of federal funds allocated to the project is

$ O

The LPA understands and agrees that in accordance with 1.C. 8-23-2-14, INDOT retains 2.5%
of the final construction costs for oversight of construction  inspection and the festing of
construction materials.

The LPA understands and agrees that it is INDOT’s policy to only allow non-discretiopary
changes to a Project scope after bidding. Changes fo the Project scope after bidding that are
hy the choice of the LPA and are not required to complete the Project will nof be eligible for
federal-aid funds and must be funded 100% Iocally.

The LPA understands and agrees that the- federal-aid funds allocated to the Project are
intended to accomplish the original scope of the Project as designed. If the Project bid
prices are lower than estimated, the LPA may not  utilize those federal-aid funds and the
remaining balance of fedeéral-aid funds will revert back to the Local Program.

1f the Program shown on Attachment A is Group Tor Group 11, Section E. does not apply.
the Project bid prices ate lower than estiinated, the LPA. may not ulilize those federal-aid
funds and the remaining balance of federal-aid funds will  revett back to the MPO.

The remainder of the Project cost shall be borne by the LPA, For the avoidance of doubt,
INDOT shall not pay for any costs relating to the Project unless the PARTIES have agreed in
a document (which specifically references section 1.D. of Attachment D of this confract)
signed by an authorized representative of INDOT, the Indiana Department of Administration,
State Budget Agency, and the Aftorney General of Indiana.

Costs will be eligible for FHWA patticipation provided that the costs:

(1)  Are for work performed for activities eligible under the section of title 23, U.S.C,,
applicable to the class of funds used for the activities;

Attachment D, Page 1 of 2




COUNCIL DIGEST SHEET

Enclosed with this introduction form is a tab sheet and related material from the vendor(s) who
submitted bid(s). Transportation Engineering Services is providing this information to Council as
an overview of the Construction Coordination Contract for Dupont Road Added Travel

Lanes with INDOT.

RFPs & BIDS

#i N/A

To | N/A

ount | $14.000,000

[JYes [ONo X n/a

:.'::_:Numberzof-____ ds

1 N/A

- Attachiments:

INDOT-LPA Coordination Contract

EXTENSIONS

ti] N/A

= A

E] Yes

L No  Ifno, explain below

A




COUNCIL DIGEST SHEET

COST COMPARISON
= de | T N/A

favazlable)

DESCRIPTION OF PROJECT / NEED

&-| This is a coordination contract between INDOT and the City of Fort Wayne for

. _f; 80% federal participation for the Dupont Road Added Travel Lanes project

1 (between Lima and Coldwater Roads). This project is to be bid on October 12,
2017 by INDOT. Currently the Transportation Improvement Plan (T1P) indicates
| $14.0 Million of which 80% is federally funded. This amount is expected to cover
the construction costs as well as construction inspection costs.

REQUEST FOR PRIOR APPROVAL

FUNDING SOURCE
j CEDIT (20%,) and Federal (80%)




