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AN ORDINANCE approving CONSTRUCTION 
CONTRACT - FLAUGH RD PHASE 11 SEPTIC 
ELIMINATION - RESOLUTIONIWORK ORDER 
NUMBER 76293 - ($203,152.00) between 
ROTHENBERGER CO., INC. and the City of Fort 
Wayne, Indiana, in connection with the Board of 
Public Works. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA: 

SECTION 1. That the CONSTRUCTION CONTRACT -

FLAUGH RD PHASE 11 SEPTIC ELIMINATION - RESOLUTION/WORK 

ORDER NUMBER 76293- ($203,152.00) by and between ROTHENBERGER 

CO., INC. and the City of Fort Wayne, Indiana, in connection with the Board of 

Public Works, is hereby ratified, and affirmed and approved in all respects, 

respectfully for: 

All labor, insurance, material, equipment, tools, power, 
transportation, miseelianeaus equipment, etc., necessary for 
Elimination of 12 septic systems via installing approximately 
1650 LF of 8" PVC pipe and 8 sanitary manholes; 

involving a total cost of TWO HUNDRED THREE THOUSAND ONE 

HUNDRED FIFTY-TWO AND 00/100 OOLLARS- ($203,152.00). A copy of 

said Contract is on f1le with the Office of the City Clerk and made available for 

public inspection, according to law. 
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SECTION 2. That this Ordinance shall be in full force and etteet 

from and after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AND LEGALITY 

Carol Helton, City Attorney 
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AGREEMENT 
BETWEEN OWNER AND CONTRACTOR 
ON THE BASIS OF A STIPULATED PRICE 

Resolution 76293 Work Order 76293 

TIDS AGREEMENT is by and between the Board of Public Works of the City ofFort Wayne, Indiana 

(hereinafter called Owner) and Rothenberger Company, Inc. (hereinafter called Contractor) Owner and 

Contractor, in consideration of the mutual covenants hereinafter set forth, agree as follows: 

ARTICLE 1-WORK 

1.01 Contractor shall complete all Work as specified or indicated in the Contract Documents. The 
Work is generally described as follows: 

ELJMINATION OF 12 SEPTIC SYSTEMS VIA INSTALLINC APPROXIMA TEL Y 1,650 LF 
OF 8" PVC PIPE AND 8 SANITARY MANHOLES. 

ARTICLE 2- THE PROJECT 

2.0 I The Project for which the Work un der the Contract Documents may be the whole or only a part is 
generally described as follows: 

Flaugh Rd Phase II Septic Eliminali on 
ARTICLE 3- ENGINEER 

3.01 The Project has been designed by City Utilities Engineering, Fort Wayne, IN, which is to act as 
Owner's representative, assume all duties and responsibilities, and have the rights and authority 
assigned to Engineer in the Contract Documents in connection with the comp1etion of the Work 
in accordance with the Contract Documents. Owner will confirm to Contractor prior to issuance 
of Notice to Proceed as to who will serveas Engineer. 

ARTICLE 4- CONTRACT TIMES 

4.01 Time of the Essenee 

A. All time Jimits for Milestones, if any, Substantial Comp1etion, and completion and readiness for 
fina! payment as stated in the Contract Documents are of the essenee of the Contract. 

4.02 Days to Achieve Substantia1 Completion and Fina! Payment 

A. The Work will be substantially completed within 120 days after the date when the Contract 
Times commence to run as provided in Paragraph 2.03 of the General Conditions, and 
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completed and ready for fina! payment in accordance with Paragraph 14.07 of the General 
Conditions within 150 days after the date when the Contract Times commence to rnn. 

B. Definitions of Substantial Completion for this Work shall consist of All pipe and appurtenances 
install ed, rough grading complete. 

4.03 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essenee as statedin Paragraph 4.01 above 
and that Owner will suffer financialloss if the Work is not completed with in the times specified 
in Paragraph 4.02 above, plus any extensions thereof allowed in accordance with Artide 12 of 
the General Conditions. The pmties also recognize the delays, expense, and difficulties involved 
in proving in a !ega] or arhitratian proceeding the actual loss suffered by Owner if the Work is 
not completed on time. Accordingly, iustead of requiring any such proof, Owner and Contractor 
agree that as liquidated damages for delay (buLnot as a penalty), Contractor shall pay Owner 
$1,000.00 for each day that expires after the time specified in Paragraph 4.02 above for 
Substantial Completion until the Work is substantially complete. After Substantial Completion, 
if Contractor shall neglect, refuse, or fail to complete the remaining Work within the Contract 
Time or any proper extension thereof granted by Owner, Contractor shall pay Owner $ 500.00 
for each day that expires after the time specified in Paragraph 4.02 above for completion and 
readiness for fina! payment until the Work is completed and ready for fina] payment. 

ARTICLE 5- CONTRACT PRICE 

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract 
Documents an amount in current funds equal to the sum of the amounts determined pursuant to 
Paragraphs 5.0l.A, 5.0l.B, and 5.0l.C below: 

A. Not Used 

B. For all Unit Price Work, an arnount equal to the sum of the established unit price for each 
separately identified item ofUnit Price Work times the actual quantity of that item: 

UNIT PRICE WORK 
See Artici e 5 (itemized Bid Schedule) of the Bid Form 

TOTAL OF ALL UNIT PRICES 
Two Hundred Three Thousand, One Hnndred Fifty Two Dollars and Zero Cents 

$203,152.00 

The Bid prices for Un it Price Wodc set fmth as of the Effective Date of the Agreement are 
based on estimated quantities. As provided in Paragraph 11.03 of the General Conditions, 
estimated quantities m·e not guaranteed, and determinations of actual quantities and 
classifications are to be made by Engineer as provided in Paragraph 9.07 of the General 
Conditions. 

C. NotUsed. 
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ARTICLE6-PAYMENTPROCEDURES 

6.01 Submittal and Processing ofPayments 

A. Contractor shall submit Applications for Payment in accordance with Artide 14 of the General 
Conditions. Applications for Payment will be processed by Engineer as provided in the General 
Conditions. 

6.02 Progress Payments; Retainage 

A. Owner shall make progress payments on aecmmt of the Contract Price on the basis of 
Contractor's Applications for Payment within 30 days of receipt during pe1formance of the 
Work as provided in Paragraph 6.02.A.l below. All such payments will be measured by the 
sebedule ofvalues established as providedin Paragraph 2.07.A of the General Conditions (and 
in the case ofUnit Price Work based on the number ofunits completed) or, in the eventthereis 
no sebedule ofvalues, as provided in the General Requirements. 

I. Prior to Substantial Completion, progress payments will be made in an arnount equal to the 
pereentage indicated below but, in each case, !ess the aggregate of payments previously 
made and !ess such arnouuts as Engineer may determine or Owner may withhold, including 
but not limited to liquidated damages, in accordance with Paragraph 14.02 of the General 
Conditions. 

a. 95% of Work completed (with the halanee being retainage). and 

b. 95% of cost of materials and equipment not incorporated in the Work (with the halanee 

being retainage ). 

B. Upon Substantial Completion, Owner shall pay an arnount sufficient to increase tolal payments 
to Contractor to 100 % of the Work completed, !ess such arnouuts as Engineer shall determine 
in accordance with Paragraph 14.02.B.5 of the General Conditions and !ess 200% ofEngineer's 
eslimale of the value of Work to be completed or corrected as shown on the tentative list of 
items to be completed or corrected attached to the ce1tificate of Substantial Completion. 

C. If the contract is in excess of $200,000, the contract will be subject to the standard Board of 
Public Works escrow agreement uniess written notice is received fi·om Contractor prior to 
execution of the Agreement stating that an Escrow Account is not desired. If an Escrow 
Account is not desired, then the Board of Public Wm1(s, in accordance with IC 36-1-12-14, 
shall hold the retainage and will not pay interest on the amounts of retainage that it holds 

6.03 Fina! Payment 

A. Upon fina! completion and acceptance of the Work in accordance with Paragraph 14.07 of the 
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by 
Engineer as providedin said Paragraph 14.07. 
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ARTICLE 7- INTEREST 

7.01 All moneys not paid when due as providedin Atiicle 14 of the General Conditions shall bear 
interest at the maximum rate allowed by law at the place of the Project. 

ARTICLE 8- CONTRACTOR'S REPRESENTATIONS 

8.01 In order to indnee Owner to enter into this Agreement, Contractor makes the following 
representations: 

A. Contractor has examined and carefully studied the Contract Documents and the other related 
data identified in the Bidding Documents. 

B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local, 
and Site conditions that may affect eos!, progress, and performance of the Work. 

C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and 
Regulalions that may affect eos!, progress, and performance of the Work. 

D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface 
conditions at or contiguaus to the Site and all drawings of physical conditions relating to 
existing sm'face or subsurface structures at the Site (except Underground Facilities), if any, that 
have been identified in Paragraph SC-4.02 of the Supplementary Conditions as containing 
reliable "technical data," and (2) repolis and drawings of Hazardous Enviromnental Conditions, 
if any, at the Site that have been identified in Paragraph SC-4.06 of the Supplementary 
Conditions as containing reliable "technical data." 

E. Contractor has considered the information known to Contractor; information commonly known 
to contractors doing business in the locality of the S i te; infonnation and observations ohtained 
from visits to the Site; the Contract Documents; and the Site-related repolis and drawings 
identified in the Contract Documents, with respeet to the effect of such information, 
observations, and documents on (I) the cost, progress, and performance of the Work; (2) the 
means, methods, techniques, sequences, and procedures of constmction to be employed by 
Contractor, including any specific means, methods, techniques, sequences, and procedures of 
constmction expressly required by the Contract Documents; and (3) Contractor's safety 
precautions and programs. 

F. Based on the information and observations refen·ed to in Paragraph 8.01.E above, Contractor 
does not consider that further examinations, investigations, explorations, tests, studies, or data 
are necessm·y for the performance of the Work at the Contract Price, within the Contract Times, 
and in accordance with the other terms and conditions ofthe Contract Documents. 

G. Contractor is aware of the general nature of work to be perfmmed by Owner and others at the 
Site that relates to the Work as indicated in the Contract Documents. 
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H. Contractor has given Engineer written notice of all conflicts, en·ors, ambiguities, or 
discrepancies that Contractor has discovered in the Contract Documents, and the written 
resolution thereofby Engineer is acceptable to Contractor. 

I. The Contract Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for performance and furnishing of the Work. 

J. In connection with the performance of Work under this Contract, Contractor agrees to 
comply with Anti-Discrimination Under Indiana Code Chapter 5-16-6-1 and be bound by 
Chapter 93.036, of the Code of the City of Port Wayne, Indiana of 1974, passed by the 
Common Conneil ofthe City ofFort Wayne, Indiana as General Orclinanee No. G-34-78 (as 
amended) on December 12'\ 1978. Contractor shall file a Manpower Utilization Report for 
this project with the Compiianee Offi ee within ten (I 0) days after completion of the 
construction or upon request of the Offi ee ofCompliance. 

ARTICLE 9- CONTRACT DOCUMENTS 

9.01 Contents 

A. The Contract Documents consist of the following: 

1. This Agreement (pages OO 52 00-1 to OO 52 00-11, inclusive); 

2. Escrow Account Agreement (pages OO 54 43-1 to OO 54 43-3, inclusive); 

3. E-Verify Affidavit (page OO 54 53-1, inclusive); 

4. Performance Bond Form (pages OO 61 13.13-1 to OO 61 13.13-2, inclusive); 

5. PaymentBondForm(pages006113.16-1 to006113.16-2,inclusive); 

6. Guaranty Bond Form(pages OO 61 31-1 to OO 61 31-2, inclusive); 

7. General Conditions (pages OO 72 00-1 to OO 72 00-41, inclusive); 

8. Supplementary Conditions (pages OO 73 00-1 to OO 73 00-12, inclusive ); 

9. Specifications as listed in the Table of Contents of the Project Manual 

10. Drawings consisting of SY-20891, inclusive, with each sheet hearing the following general 
title: Flaugh Rd Phase II Septic Elimination; 

11. Addenda (number 1, inclusive ); 

12. Attachments to this Agreement ( enumerated as follows ); 

a. Contractor' s Bid Schedule; 
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b. Documentation submitted by Contractor prior to Notice of A ward; 

13. The following which may be delivered or issued on or after the Effective Date of the 
Agreement and are not attached hereto: 

a. Notice to Proceed. 

b. Work Change Directives. 

e. Change Orders. 

B. The documents listed in Paragraph 9.01.A are attached to this Agreement (except as expressly 
noted otherwise above ). 

C. There are no Contract Documents other than those listed above in this Atticle 9. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 
Paragraph 3.04 of the General Conditions. 

ARTICLE 10- MISCELLANEOUS 

10.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the General Conditions and the 
Supplementary Conditions. 

I 0.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Contract will be binding 
on another pmty hereto without the written consent of the party sought to be bound; and, 
specifically but without Iimitation, moneys that may become due and moneys that are due may 
not be assigned without such consent ( except to the extent that the effect of this restriction may 
be limited by law), and uniess specifically stated to the contrary in any written consent to an 
assignment, no assignment will release or discharge the assignor from any duty or responsibility 
under the Contract Documents. 

10.03 Successors and Assigns 

A. Owner and Contractor each binds itself, its pmtners, successors, assigns, and !ega! 
representatives to the other pmty hereto, its partners, successors, assigns, and !ega! 
representatives in respeet to all covenants, agreements, and obligations conlained in the 
Contract Documents. 

10.04 Severability 

A. Any provision or part of the Contract Documents hei d to be void or unenforceable under any 
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be 
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall be 
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refonned to replace such stricken provision or part thereof with a valid and enforceable 
provision that comes as close as possible to expressing the intention of the stricken provision. 

10.05 Contractor's Certifications 

A. Contractor ce1tifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 
practices in competing for or in executing the Contract. For the purposes of this Paragraph 
10.05: 

1. "cormpt practice" means the offering, giving, receiving, or soliciting of any thing of va1ue 
likely to influence the action of a public official in the bidding process or in the Contract 
execution; 

2. "fraudulent practice" means an intentional misrepresentation of facts made (a) to influence 
the bidding process or the execution of the Contract to the detriment of Owner, (b) to 
establish Bid or Contract prices at artificial non-competitive levels, or (e) to deprive Owner 
of the benefits offree and open competition; 

3. "collusive practice" means a scheme or arrangement between two or more Bidders, with or 
without the knowledge of Owner, a purpose of which is to establish Bid prices at artificial, 
non-competitive levels; and 

4. "coercive practice" means hanning or threatening to harm, directly or indirectly, persons or 
their prope1ty to influence their pmticipation in the bidding process or affect the execution 
of the Contract. 

I 0.06 Emerging Business Enterprise(EBE) Pmticipation 

EBE Retainage Reguirements- Ifthe Contractor is in compiianee with the provisions of the 
construction Contract the Owner will make payments for such work performed and completed. 
Pursuant to Executive Order 90-01 (amended 5-8-06); the Owner will retain five pereent (5%) 
of the Contract Price to ensure compiianee with the EBE pmticipation requirements. Upon 
fina! inspection and acceptance of the Work, and determination by the Fort Wayne Board of 
Public Wm1cs that the Contractor has made a good faith effmt to subcontract ten pereent (I 0%) 
of the Contract Price to emerging business enterprises, the Contractor will be paid in full. 

In the event there is a dete1mination that good faith compiianee with these EBE pmticipation 
requirements has not occurred, appropriate reduction in the fina! payment pursuant to paragraph 
10.06.E will be made. 
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Ifthe Contract Price is in excess of $200,000, the conh·act will be subject to the standard Board 
of Public Works escrow agreement. However, payments to the Contractor are not to exceed 
95% of the to tal Contract Price until the Owner has verified that the Contractor has made good 
faith effmts to attain the 10% EBE goal stipulated in here within. Payment of the fina! 5% of 
the total Contract Price will be dependent upon acceptance of the Work, in accordance with 
Paragraph 14.07 of the General Conditions, and good faith effotts to comply with these EBE 
pmticipation requirements; subject to reduction in the event of non-camplianee as provided in 
paragraph 1 0.06.E. 

A. Requcst for Waiver - If, at the time fina! payment application is made, Contractor has not 
attained the ten pereent (l 0%) EBE goal, Contractor shall file with the fina! payment 
application a "Request for Waiver." Said Request for Waiver shall contain a written 
description of the efforts taken by Contractor to attain the ten pereent (1 0%) EBE goal. 

B. Determiuatiou of Waiver Requests - The Contract Compiianee Department of the City of 
Fmt Wayne shall examine all Requests for Waiver to determine if Contractor's efforts 
constitute good faith effmts to attain such goal and shall submit recommendations coneerning 
said requests for Waiver for the fina! determination of the Board of Public Works of the City of 
FmtWayne. 

C. Good Faith Efforts. - In detennining whether or not the Contractor used "good faith" efforts, 
the following shall be considered: 

1. Whether the contract can be subdivided as determined by the Engineer and Administrator of 
Contract Compliance; 

2. Availability of cettified EBE businesses to partici pa te as subcontractors; 

3. Non-competitive price quotes received Ji'om EBE firms. The Board of Public Works' 
determination for granting a reduction or waiver of the goal because of higher quotes from 
EBE firms will be based on factors that inc! ude, but are not limited to the following: 

a. The Engineer' s estimate for the work under a specific contract; 

b. The Contractor' s own estimate for the work un der the subcontract; 

e. An average of the valid prices quoted for the subcontract; 

d. Demonstruted increase in other contract costs as a result of sub-contracting to EBE 
finn(s). 

4. Documented measures taken by the Contractor to comply with the EBE pmticipation goal; 

5. EBE subcontractor failed to fulfill their obligation in regard to the time delivery of goods 
andfor services. Also in regards to the quality of the goods and/or services set forth in the 
bid specifications. 

EJCDC C-520 Suggested Fm·m of Agreement lletween Owner and Coutractor fo1· Construction Contract (Stipulatcd Price) (2007 Edition)- Modified 
by CUE (Sept. 2014)- (For Use on Non-SRF Fundcd Projects) OO 52 00-8 



6. Such other matters as the Board of Public Works deems relevant. 

D. Conseguences of Noncompliance - In the event the Board of Public Works approves a 
recommendation that Contractor failed to make good faith efforts at compliance, the Contract 
Price shall be redneed by the amount calculated as the difference between the EBE 
participation goal of 1 0% and the actttal participation level met by the Contractor, but in no 
case shall it be redneed by mare than 5%. Said arnount shall be added to the City of Fmt 
Wayne EBE Bond Guarantee Fund and Contractor agrees to aecept the redneed amount as 
full payment under the terms of his/her Contract. 

E. Waiver Approved - In the event the Board of Public Works detennines that a good faith 
effmt to comply with these EBE participation requirements has been made, the Contract 
Price shall not be reduced, and the halanee owing to the Contractor shall be paid in full. 
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement (Contract/Resolution Number 76293). 
One counterpart has been delivered to Owner, and one cmmterpart delivered to Contractor. All pmtions of the 
Contract Documents have been signed or have been identified by Owner and Contractor or on their behalf. 

This Agreement will be effective on ___________ (which is the Effective Date of the Agreement). 

CONTRACTOR: 

BY:: __________________ ___ 

(Name) 

TITLE: __________________ __ 

DATE: __________________ __ 

(Date signed by Contractor) 

Address for giving notices: 

OWNER: 

CITY OF FORT WAYNE 

BY: ______________________________ _ 

THOMAS C. HENRY, MA YOR 

BOARD OF PUBLIC WORKS 

BY:. ___________________________ ___ 

ROBERT P. KENNEDY, CHAIR 

BY:. ___________________________ ___ 

MIKE A VILA, MEMBER 

BY:. ___________________________ ___ 

KUMAR MENON, MEMBER 

ATTEST:, _________________________ _ 
L YNDSEY RICHARDS, CLERK 

DATE: _________________________ _ 

(Date signed by Board) 
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ACKNOWLEDGMENT (CONTRACTORl 

STATE OF ____ _ 

COUNTY OF ____ _ 

) 
) SS: 
) 

BEFORE ME, a Notm·y Public, in and for said County and State, this day of ___ ____.--' 
__ , personally appeared the within named who under penalty of 
petjmy says that he is the of and as such duly 
authorized to execute the foregoing instrment and acknowledged the same as the voluntm·y act and deed 
of for the uses and purposes therein set forth. 

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal. 

Notary Public 

Printed Name ofNotary 
My Commission Expires: 

Resident of ________________ County 

ACKNOWLEDGMENT (OWNERl 

STATE OF INDIANA) 
) SS: 

COUNTY OF ALLEN) 

BEFORE ME, a Notary Public, in and for said County and State, this __ day of __ , 
personally appeared the. within named Thomas C. Henry, ROBERT P. KENNEDY, Mike Avila, 
KUMAR MENON and Lyndsey Richards, by me personally known, who being by me duly sworn said 
that they me respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of 
the Board of Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on 
behalf of the City ofFort Wayne, Indiana, with full authority so to do and acknowledge said instrument 
to be in the voluntary act and deed of said City for the uses and purposes therein set fmth. 

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal. 

Notary Public 

Pl'inted Name of No ta ry 
My Commission Expires: 

Resident of _______________ County 
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Interoffice Memo 
Dale: 

To: 
'J\ 

City Utilities 
Engineering 

From: Michael Kiester, Manager, City Utilities Engineering I ESS 1\ :V 
\· 

RE: Flaugh Rd Phase II Septic Elimination \ 
Resolution/Worl{ ÜI'der Nnmbe1· 76293 

Conneil Dishict # NW 

The conh·actot• shall furnish all Jabor. insurance. eguipment. materials and power for the completion of the 
project: "Fiaugh Road Phase II Septic Elimination" as follows: Elimination of 12 scptic systems via 
installing approximately 1650 LF of 8" PVC pipc and 8 sanitm-y manholes. 

lmplications of not being approved: There are 12 homes located to the northeast ofintersection ofFlaugh Rd 
and Bass Rd, which are currently being serviced by aging and failing private septic systems that require 
fi·equent pumping to facilitate their sanitaty sewer needs. The homeowners have requested to be conuected to 
Fmt Wayne City sewers and thus eliminating the need for these septic systems. This project increases the 
quality of our waterways and increases individuai propetty vaiues, Failure to petform this project would lead to 
diminishing water quality and likely health deprutment aetions that would resuli in vety costly improvements 
which would be solely borne by individual propetty owners. 

lfPrior Approval is being Requested. Justifv: N/A 

This pt•oject was advertised to conh·actol's on: September 22, 2017, September 29, 2017 in the Journal Gazette 
and the News Sentinel and September 27, 2017 in Frost lilustrated, Inc. 

The contract for Resolution #76293 awarded to Rothenberger Co, Inc. for $203,152.00 was the lowest most 
responsive bidder of6 bidders and 1.2% above the Engineer's eslimale of$197,413.00. The second lowest 
bidder was $4,160.50 above Rothenberger Co. Inc.'s bid. 

The cost of said project funded by the Septic ReliefFtmd. 

Comrcii hltroductionDate: November 14,2017 

CC: BOW 
MaUhew Wirtz 
Diane Brown 
Constmction Manager 
Chrono 
File 
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