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BILL NO. S-18-08-11 
SPECIAL ORDINANCE NO. S-__ 

AN ORDINANCE approving CSO OUTFALL 
IMPROVEMENT AGREEMENT between Northern 
Indiana Public Service Company, LLC ("NIPSCO") and 
the City of Fort Wayne, Indiana in connection with the 
Board of Public Works. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON COUNCIL 
OF THE CITY OF FORT WAYNE, INDIANA: 

SECTION1. That the CSO OUTFALL IMPROVEMENT AGREEMENT 

between NIPSCO and the City of Fort Wayne, Indiana in connection with the 

Board of Public Works, is hereby ratified, affirmed, and approved in all 

respects, respectfully for: 

NIPSCO's improvement of CSO Outfall #29 in accordance with the 

Plans and the City's covenant to cooperate as agreed; 

The Contract involves a cost that is not-to-exceed TWO HUNDRED SEVENTY 

THOUSAND and 00/100 Oollars ($270,000.00). A copy of said Contract is on 

file with the Office of the City Clerk and made available for public inspection, 

according to law. 

SECTION 2. That this Ordinance shall be in full force and effect from 

and after its passage and any and all necessary approval by the Mayor. 

Council Member 

APPROVED AS TO FORM AND LEGALITY: 

Carol Helton, City Attorney 



EXHIBIT 

I A 
' 

CSO OUTFALL IMPROVEMENT AGREEMENT 

This CSO Outfall Improvement Agreement ("Agreement") is made and entered into as of 
the_ day of August_, 2018, by and between the Northeru Indiana Public Service Company, 
LLC, ("NIPSCO") and the City ofFort Wayne, by its Board of Public Works (the "City"). 

RECITALS 

A. The City owns and operates the combined sewer outfall identified in the NPDES pennit 
issued by the Indiana Department of Environmental Management ("IDEM") as CSO outfall #29 
(the "Outfall"). The Outfall discharges to the St. Mary' s River and is Iocated within au easement 
through propetty owned by Hall's Gas House, LLC. 

B. NIPSCO intends to complete certain remedial work within the St. Mary's River 
proximate to the Outfall beginning in September 2018. That remedial work will also indude 
activities to stabilize areas of the bank of the St. Mary' s River proximate to the Outfall. 

C. NIPSCO believes that the Outfall and its associated river bank are in need of repair, and 
that, if not repaired, discharges from the Outfall will impair NIPSCO's intended remedial work 
in the St. Mary's River. The City agrees that improvements to the Outfall and its associated 
bank are warranted. 

D. NIPSCO and the City have agreed that construction plans attached as Exhibit A (the 
"Plans') retleet the scope of appropriate improvements for the Outfall and its associated 
riverbank (the "lmprovements"). 

E. Under certain tenns and conditions, NIPSCO and the City wish to work cooperatively to 
cause the Improvements to be implemented between October 2018 and May 2019. 

AGREEMENT 

In consideration of the covenants, representations and agreements reflected below, the 
parties agree as follows. 

I. Improvemellt Constraction & Dedication. NIPSCO agrees to cause the Improvements 
to be constructed beginning in October 2018 in accordance with the Plans. Except as noted 
below, NIPSCO shall be solely responsible for the costs to construct the Jmprovements. The 
City agrees to cause City staff (at the City's sole cost) to (a) provide appropriate oversight to the 
construction work, (b) provide two of the three 12" pumps reflected on the Plans to redirect CSO 
flows on or before October 1, 2018 through December I, 2018, (e) provide all hosing associated 
with the 12" pumps provided by the City necessary to redirect CSO flows as directed on the 
Plans, and, (d) following completion of the constrneti on work, to (i) inspect and aecept 
(dedicate) the constructed combined sewer improvements as part of the City's public sewer 
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system and (ii) thereafter maintain and repair the improved Outfall as the City deems 
appropliate. NIPSCO shallnot be liable to the City for the Improvements thereafter. 

2. City Payme11t. The City agrees to pay NIPSCO the sum of $270,000.00 (the "Tolal 
Payment") in consideration for NIPSCO's work to complete the Improvements. An initial 
payment of$120,000.00 fi·om the Total Payment will be made by the City to NIPSCO in2018 if 
Improvement construction work of at !east $120,000.00 is comp1eted in 2018 and NIPSCO 
time1y invoices the City in 2018 for that sum. The Total Payment shall be paid to NIPSCO in 
full in 2019 following campleti on of all lmprovement construction and acceptance of the 
improved Outfall by the City. 

3. Outfall Activatio11s Duri11g Co11struction. The parties acknowledge that flows from the 
City's combined sewer system will be prevented from discharging through the Outfall while 
NIPSCO is completing the lmprovements. As reflected on the Plans, NIPSCO will cause flows 
which would have otherwise been directed to the Outfall to instead be directed (using pumps and 
hosing reflected on the Plans and, in part, provid ed by the City pursuant to Seetinn 1 (b) and (e)) 
to a nearby stormwater sewer which also discharges to the St. Mary's River (the "Stormwater 
Outfall"). The City represents that it has ohtained all necessat·y approvals from IDEM for the 
use of the Stonnwater Outfall to receive and discharge such combined sewer flows. The patiies 
also acknowledge that conditions may occur beyond the capacity of the aforementioned pumps 
or Stormwater Outfall which would require the use of high-capacity additional pumps or other 
means to address extreme combined sewer system discharges and that they will work 
cooperatively at their own costs to address extreme conditions if such arise. 

4. Approvals. Except as noted above, NIPSCO shall be solely responsible to obtain all 
governmental and property owner approvals necessary to complete the lmprovements. The 
parties acknowledge that modifications to the Plans may be proposed by NIPSCO following its 
seleetian of a contractor to implement the lmprovements in August 2018 and agree to work 
expeditiously in good faith to propose and consider any such modification requests. Once 
approved by the City, any modified plans shall replace and supersede those attached as Exhibit 
A. 

5. Notices. Any notice, designation, consent, approval, offer, acceptance, statement, 
request, or other communication (a "Notice") required or allowed under this Agreement shall be 
in writing. Notice to a party shall be given at the party's address stated below, or at such other 
address as a party may designate in a Notice to the other party: Any party may change the names 
of those to receive Notices by providing a Notice to the other parties clearly providing the 
modified contact information. 

If to the City: 

Anne Malie Srnrchek 
Fort Wayne City Utilities 
200 E. Berry St., Ste. 270 
Fort Wayne, IN 46814 
Anne.Marie.Smrchek@cityoffortwayne.org 
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With a copy to: 

Brandon J. Almas 
Associate City Attomey-City Utilities 
200 E. Beny St. 
Fort Wayne, IN 46802 
Brandon.Aimas@cityoffortwayne.org 

Ifto NIPSCO: 

Marcükin, 
NiSource Corporate Services, Inc. 
290 West Nationwide Blvd. 
Columbus, OH 43215 
mokin@nisource.com 

With a copy to: 

Daniel Deeb 
SchiffHardin LLP 
233 S. Wacker Drive 
Suite 7100 
Chicago, IL 60606 
ddeeb@schiffhardin.com 

Notice shall be deemed given when: (i) personal service of the Notice is made on the 
party to be notified; (ii) the Notice is mailed to the party to be notified by means of certified or 
registered U.S. mail, return receipt requested, postage prepaid; or (iii) the Notice is sen! to the 
party to be notified by express courier such as "Federal Express", or such other similar carrier 
guaranteeing next day delivery, fees prepaid. Refusal by a patiy to aecept a Notice shall not 
affect the giving of the Notice. If agreed by the parti es in a later writing, the patiies may al so 
aecept email communications as a Notice under this Agreement. 
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6. Indemnijication. 

6.1 Indemnification by NIPSCO. NIPSCO shall indemnify, defend, and hold the 
City harmless from and against any and all claims, liabilities, actions, demands, and causes of 
action asserted by any third party which arise as a result ofthe following: 

(a) NIPSCO's performance or failure to perf01m any of the obligations 
required of it under the terms of this Agreement, including a failure to 
constrnet the Improvements in accordance with the Plans; or 

(b) The condition or function of the Improvements prior to the City's 
acceptance of the Improvements as part of the public sewer system. 

6.2 Indemnification by the City. The City shall indemnify, defend, and hold 
NIPSCO harmless from and against any and all claims, liabilities, actions, demands, and causes 
of action asserted by any third party which arise out of the following: 

(a) The City's performance or failure to perform any of the ob!igations 
required of it under the terms of this Agreement; or 

(b) The condition or function of the Improvements following the City's 
acceptance of the Improvements as patt ofthe public sewer system. 

7. Miseellaneo us. 

7.1 Binding Agreement. This Agreement shall hind and apply to the City and 
NIPSCO and their respective successars and assigns. 

7.2 Invalid Provision/Sevembility. The invalidity or unenforceability of any 
particular portion of this Agreement shall not affect the other provisions of it, and this 
Agreement shall be construed in all respects as if such invalid or unenforceable provision was 
omitted. 

7.3 Amendments. No amendments, modifications, alterations, or additions to this 
Agreement shall be binding uniess made in writing and signed by the City and NIPSCO or their 
respective !ega! representatives. 

7.4 Goveming Law. This Agreement shall be govemed in all respects by the laws of 
the State oflndiana. 

7.5 Rule of Construction. The judicial rule of construction requiring or allowing a 
document to be construed to the detriment or against the interests of the document's maker or 
drafter shall not apply to this Agreement. 

7.6 Headings. The section headings in this Agreement are included solely for 
convenience, and shall not affect or be used in conneetinn with the interpretation of this 
Agreement 
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7.7 Counte1parts. This Agreement may be executed in several counterparts, each of 
which shall be deemed an original, but together the counterparts shall constitute one and the 
same document. 

7.8 Recitals. All recitals set forth in this Agreement are incorporated by reference 
and are true. 

7.9 Entil·e Agreement. This Agreement constitutes the entire agreement among the 
parties conceming Materials and supersedes any prior agreements and understandings, both 
written and oral, between the City and NIPSCO with respeet to the subject matter conlained 
herein. 

7.10 Agreement Subject to Approval by the Fort Wayne Board of Public Works and 
the Common Council of the City of Fo rt Wayne. This Agreement is subject to approval by the 
City's Board of Public Works and the Common Conneil for the City. Should any required 
approval not be obtained, this Agreement shall be void, and the pmties' respective obligations 
herennder shall terminate. Notwithstanding the foregoing, nothing in this Section shall relieve 
either party of any obligation required of such partyunder Iocal, state, or federal law. 

7.11 Review by CoUilsel and Authority to Sign. The City and NIPSCO acknowledge 
that they have each bad the opportunity to have this Agreement reviewed by their respective 
attomeys prior to its execution and that they each have the authority to execute this Agreement 
binding their respective entities. 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties hereto have executed his Agreement as of the date 
first set forth above. 

NOTHERN INDIANA PUBLIC SERVICE 
COMPANY, LLC 

THE CITY OF FORT WAYNE, BY ITS 

BOARD OF PUBLIC WORKS 

By: 
Shan Gunawardena, Chair 

KumarMenon,Member 

Mike Avila, Member 

ATTEST: __ ~77~~~~~--------­
Michelle Fulk, Clerk 
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PLANTING SCHEDULE 

TREES & SHRUBS 

SYMBOL BOTANICAL NAME COMMON NAME 

AS Acer saccharum SugarMaple 

PERRENIALS 

SYMBOL BOTANICAL NAME COMMON NAME 

LIA Uatris aspera Rough Blazing Star 

CAV Carex vulpinoidea Fox Sedge 

SPH Sporobolus heterolepis Prairie Dropseed 

ses Schizachyrium scoparium Little Bluestern 

ZIA Zizia aurea Golden AJexanders 

/ ·---..._.i e• 
--., 

.. 
/ 

•• 
/ .. 

/ 
/ .. 

AU.PL.ANT 
SPACING EOUAl 

SIZE ~ Q1Y 
ORASSHO\\JN 
ON PLANTING 
e~o 

B&B 4 

SIZE SPACING Q1Y ~ 
Plugs 18" o.c. 95 

Plugs 18" o.c. 90 

Plugs 18" o.c. 175 C3 
Plugs 18" o.c. 403 PLANT SPACJNG 

NOTTOSCALE; 

Plugs 18" o.c. 65 

I 

:-:::_u~ --~-~ 1--\~~;:_7~.'':'··~~~'~"-"_ ,~,::·~~ 
.. 

/ 

_ ..... .... 

\ """"'"~"7 
f/~. I 

)6( I 

/~ I ..• 

\3 \3 u 
NOTE:3" HARDWOOO MULCH APPLIEO OVER ENTIR~ 
I'LANTINGARE/1. 

•:-;:. 

.~ 

"''''Õ~~"'"" 

FORTWAWE.INOtANA 

RIVERBANK 
LANDSCAPE 

PLAN 
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SEED MIX FOR FORT SIDE OF RIVER 

Midwestern Riparian Mix WS2 
Botanical Name COmmon Name 

Grasses,Seclgesand Rushes~ 
Car~:xfronkii Fr~nk'sSedge 

Carex gronularis MeadowSedge 
Carexlupu/ma Hap Sedge 
Corex musklngumensls Musklngum Sedge 

Carex normrJ!is Larger Straw Sedge 
Cr>rexshr:Jrtjana Shart'sSedge 
CinnaorundlnaCC(; StoutWood Reederass 
Elymus amr>densis CanadawtldRye 
Elymusfipr>rius RlverbankWlldll.ye 
Elymus vlrg/!1/cus VIrginiaWild Ry~ 
Glyceda strit:ta F<:lwl Manna Grass 
Lcersicr r>ryzoldes Rlc.eCutGrass 
Pr>nic:um virgr>tum Switcl!Grass 

Scirpus atravirens Dari< Green Rush 

Scirpus pendulus Drooptng sulrush 

TatD/ 
Forhs: 
Agerotina altissimr> White Snakeroot 
Asdepo'as incamatr> Marsh Milkweed 

BideM cemur> Nmldlng sur Marigold 

Eutrachlum purpureum PurpleJoe Pye Weed 
Helenium autumnale Commonsneezew~ed 

Hellopsis heliemthoides F;:,lse SUnflower 

Mlmulus rJngens Alleghany Monkey Flower 
R!Jdbeckialocinir>tt> Cut-leaf Coneflower 

Rudb«kir>trilo/w Brown-Eyed Susan 
Senno heberorpa Wild Senna 
Sllphlum p!!tft>l/atum Cup-Pia~t 

Symphyotdr.hum novae-angfiae New England Aster 
Verbtsino altemifoffo Wlngstem 

Zleflaurea Golden Alexander 

Toto/ 
Temporary Cover: 

AvenosatiVD SeedOats 

l.afium multif/orum Annual Rve 

Total 

Ounces per Acrfl 

"" "" LOO 
200 
;.oo 
L;<> 
;.oo 
36.00 

<.OO 
36.00 

2.00 
;.oo 
<.OO 
200 
LOO 

"'-'' 

'·"' 200 
200 
200 
L;<> 
200 

'·"' 200 
LOO 
200 
l.SO 

LOO 
~oo 

LOO 
2200 

""·oo 
;oo .oo 
450.00 

Natlve Plants for River Aecess Area Path 

Sotanlcal Name Common Na_me __ P_Iugs {Qt)') 

Jun~.!~~~!TraiiRus!!_~~ 

No, n 
ACCRECJATE 

+++iijlr 

l!Q!E__ 

1, NATIV~ Pi.ANTPlUGSINSTAllEO ON 6-INCH CENTERSwrTHIN PAni. 

2. OISTURBEO AllOAS Sf!ALL BE RESTORED WITH MIO\'IIESTERN RIPARIAN MIX V.S2 AND 
EROSION CONTROl BI.ANKET, SEE THIS SHEET fOR SEEO MIX, 

3. USE INDOT REVErMENT SIZE RIP·RAP BLENDEO 'MTH MIXEO NATIVE STONE. 

4-INCH THICK No. 73 ACJDRECATEAPPUCATION 

NATI\IE PI.ANT PLUGS 
PROPOSEO D RAO E 

00140 RI?·RAPTONATIVE STONE MIX 
(1:1-INCH MINIMUM THICKNE$$1 

TYPICAL PROFILE AT PATH TO WATER 
NOTTOSCAI.E' 

"H.cH 
'"""-EV&MllROC>\INC. 
CS$M .. oPI"'oSo""',S•0<>3SO 
D•t>ho,DH"Of7 
To~ .,. ... r.;,o::o 

""'" ""·"''.3011 
'"""'·"''"''~"'"·"'m 

(..f"')~no 

FORTWAYNEFORMER MCP 
SEDIMENT REMEDIATION 

ANDCSOOLITFAlL 
IMPROVEMENT 

FORTWAYNE, INDIANA 

RlVER ACCESS 
AREA DETAILS 
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Syoo""'~ :.jooh O~h o<<ok " Hocl<t.o"'' 2-lnohObhotook 

0 SU<O.t 2-lnohdbhotook 

t..owtonP<Ifk 

Abbr"ioöon TypooiT"'o Mlnlmurns"" auonrlly 
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Rodbud 0-loot ro~ 
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Interoffice Memo 
Dale: Augu<t7,2018 

To: CommonCounci!Memlxots 

From: Anne Marie Stmchek, Manager, City Utilities Engineering 

RE: CSO Outfall Improvement Agreement 
Res. #105-7-18-3 

Conneil District # 5 

City Utilities 
Engineering 

Agreement between the NIPSCO and the City of Fmt Wayne for CSO Outfall Improvements. As part of a 
larger project on the St. Mary's River, NIPSCO agrees to improve CSO Outfall 029 by stabilizing and 
annoring the existing CSO 029 Outfall through the use of sheet piling and riprap. NIPSCO is the lead entity 
for this project and is responsible for bidding the project, procuring permits, etc. The City of Fort Wayne 
agrees to reimburse NIPSCO a not-to-exceed fee of $270,000 for this improvement, which is a substm1tially 
lower cost than if the City were to undettake this project on its own. 

Implications of not being approved: CSO 029 is located on the St. Maty's River adjacent to Hall's Oashouse 
Restaurant parking lot and near Headwaters Park. The outfall structure for CSO 029 is in need of repair for 
continued long-term use. If the agreement with NIPSCO is not approved, CSO 029 will continneto deteriorate 
and increase the potential for failure. A future repair to the outfall would impact pm·king for Hall' s Oashouse 
Restaurant and Headwaters Park. Additionally, City Utilities would in cm· full project costs of the project rather 
than eos! simring with m10ther agency. The City considered doing this project alone in 20 Il. At that time, the 
engineer's estimate was $470,000 and the bids came in substantially bigher than the estimate. Accordingly, the 
City rejected all bids. Pmtnering with NIPSCO provides the best opportunity to complete the work at the 
lowest possible cost to the City. 

IfPrior Approval is being Reguested, Justify: N/ A 

The eos! of said project funded by Sewer Utility. 

Council Introduction Date: August 14,2018 

CC: BOW 
Matthew Wirtz 
DianeBrown 
Mike Kiester 
Chrono 
File 

s; \engineer\forrns \adm-forrns\in!rrnemo.dot 


