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BILL NO. §-19-05-01
SPECIAL ORDINANCE NO.

AN ORDINANCE APPROVING BOARD OF
WORKS RESOLUTION NO. 106-5-14-19-1 FOR -
PAYMENT OF THE REVISED FINAL
JUDGMENT OF THE COURT ($400,000.00 PLUS
STATUTORY INTEREST) FOR THE
ACQUISITON OF CERTAIN REAL PROPERTY
(800 GLASGOW AVENUE) FOR USE BY THE
CITY OF FORT WAYNE, INDIANA FOR THE
CONSTRUCTION OF THE THREE RIVERS
PROTECTION AND OVERFLOW REDUCTION
TUNNEL.

WHEREAS, in 2016, Fort Wayne City Utilities filed two separate causes of
action seeking judicial condemnation of an improved parcel of real estate (the
“Improved Parcel”) and a bare land parcel of real estate (the “Bare Land Parcel’),
both of which are commonly known as 800 Glasgow Avenue, for use in
construction of the Three Rivers Protection and Overflow Reduction Tunnel (the

“Condemnation Action”); and

WHEREAS, the Improved Parcel and the Bare Land Parcel were previously
owned by Property Max MMXIV, LLC (“Property Max”); and

WHEREAS, On March 14, 2017, the Common Council of the City of Fort
Wayne (“Common Council”) approved Ordinance No. $-29-17, as amended,
authorizing City Utilities to deposit the preliminary sums of $252,500.00 for the
Improved Parcel and $20,000.00 for the Bare Land Parcel with the Court, said

values being determined by a panel of judicially appointed appraisers.

WHERE_AS, Property Max filed exception_s to the values o_f the Improved

Parcel and the Bare Land Parcel, claiming the actual fair market value of each

parcel greatly exceeded the values determined by the panel of judicially

appointed appraisers; and
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WHEREAS, on June 8, 2018, Property Max withdrew the sum of
$252,500.00 from the Court deposit.

WHEREAS, pursuant to Ind. Code § 32-24-1-11(c), a consolidated jury
trial was conducted in the Condemnation Action to determine the value of the

Improved Parcel and the Bare Land Parcel.

WHEREAS, on March 21, 2019, the jury returned a favorable verdict,
finding the value of the Improved Parcel to be $380,000.00, and the value of the

Bare Land Parcel to be $20,000.00.

WHEREAS, on May 2, 2019, the Court entered its Revised Final
Judgment in the amount of $380,000.00 plus accrued interest of $46,201.18 for
the Improved Parcel and $20,000.00 plus accrued interest of $3,384.23 for the

Bare Land Parcel.

WHEREAS, City Utilities is entitled to a credif equal fo the amount of
funds previously deposited with the Court and withdrawn by Property Max.

WHEREAS, Pursuant to Section 37.25 of the Fort Wayne Code of
Ordinances, City Utilities seeks approval of the Common Council for the payment
of the principal sum of $127,500.00, which represents the difference between the
Revised Final Judgment award of $380,000.00 and the initial withdrawal of
$252,500.00 for the Improved Parcel, plus accrued interest in the amount of
$46,201.18, and, in addition thereto, seeks approval for the payment of the
principal amount of $20,000.00, plus accrued interest in the amount of $3,384.23

for the Bare Land Parcel.

'~ NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the Board of Works Resolution Number 106-5-




® ~J oy o W N

10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25
26
27
28
29
30

14-19-1 for the payment of the following amounts:
Improved Parcel—principal sum of $127,500.00, plus accrued interest of

$46,201.18 for a total of $173,701.18, and
Bare Land Parcel—principal sum of $20,000.00, plus accrued interest of

$3,384.23 for a total of $23,384 .23
is hereby ratified, confirmed, and approved in all respects.

SECTION 2. The City is authorized to issue two separate checks,
payable in the amounts of $173,701.18 and $23,384.23 toward satisfaction of the
May 2, 2019 Revised Final Judgment of the Court in the Condemnation Action.

SECTION 3. This Ordinance shall be in full force and effect from and

after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Carol Helton, City Attorney




City Utilities

Engineering
Interoffice Memo
Date: May 8,2019
To: Common Council Membets

From: Seth Weinglass, Program Manager — Capital Project Services — Telephone: 427-1330

RE: Payment of Revised Final Judgment for Condemnation of 800 Glasgow Ave.

Council Introduction Date: May 14, 2019—Council District #: 5

Background & supporting information:

Tn 2016 City Utilities filed a lawsuit for condemnation of two adjacent parcels located at 800
Glasgow Avenue for the Three Rivers Protection and Overflow Reduction Tunnel (3RPORT) Project.
This property, located in an industrial arca adjacent to the wastewater treatment plant, is the location
of the 3RPORT working shaft, the base of operations for the funnel project. The property owner was
Property Max MMXIV, LLC, an entity formed by local real estate investor Brian Schaper.

The initial amounts of damages awarded, pursuant to a court-appointed panel’s assessment,
were $252,500 for the improved “building parcel” and $20,000 for the unimproved “bate land parcel.”
The City deposited those amounts with the court to take possession of the property on March 20,
2017. Property Max contested the initial awards and requested that its damages be determined by a
jury, alleging that the value of the parcels exceeded $1,140,000 and $210,000, respectively.

On June 8, 2018, Property Max withdrew $252,500 from the court deposit.

In due course, a jury trial was conducted in March of 2019, resulting in damages awards in the
amounts of $380,000 for the building parcel and $20,000 for the bare land parcel. Adjusting those
amounts to correct for Property Max’s withdrawal from the court deposit, and for statutory interest of
8% from the date of possession, the court issued a revised final judgment on May 2, 2019, ordering
the City to pay the amounts of $127,500 (plus $46,201.18 statutory interest) and $20,000 (plus
$3,384.23 statutory interest). Such amounts exclude the daily interest ($27.95 and $4.39 per diem,
respectively) owed from the date such judgment was issued until jt is satisfied, which will be
advanced by City’s outside counsel Carson, LLP.

Implications of not being approved: -

The judgment would accrue statutory annual interest of 8%, and the City would risk having to
pay additional attorneys” fees and costs to defend against a likely judgment enforcement action.

s\englzieer\forms\adm-forms\intrmemo. dot




Justification if prior approval is being requested: Not applicable

Funding source: Sewer Revenue Bond

Attachments:
o  Draft of BOPW resolution number 106-5-14-19-1, submitted for approval by the Board of
Public Works on May 14, 2019.

CC: Matthew Wirtz
Brandon Almas
Diane Brown
Project file
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A RESOLUTION OF THE BOARD OF PUBLIC WORKS
OF THE CITY OF FORT WAYNE, INDIANA,

APPROVING THE PAYMENT OF THE REVISED FINAL JUDGMENT
FOR THE JUDICIAL CONDEMNATION OF CERTAIN REAL PROPERTY
FOR USE BY THE. CITY OF FORT WAYNE, INDIANA,

FOR THE CONSTRUCTION OF THE
THREE RIVERS PROTECTION AND OVERFLOW REDUCTION TUNNEL

RESOLUTION NUMBER 106-5-14-19-1

WHEREAS, the City of Fort Wayne, City Utilities (the “City”) has exercised its
power of eminent domain to acquire a fee simple interest in certain real property, located
at 800 Glasgow Avenue, in Fort Wayne, Indiana, more particularly described and
depicted in Exhibit 1 attached hereto (the “Property”), owned by Property Max MMXIV,
LLC (“Property Max™), using the process of judicial condemnation set forth by Indiana
Code section 32-24-1; and

WHEREAS, the Property needed to be acquired to serve as the location of the
City’s base of operations to launch a tunnel boring machine and construct the Three
Rivers Protection and Overflow Reduction Tunnel (“3RPORT”) project, undertaken by
the City to implement a combined sewer overflow long-term control plan to bring the
City into compliance with the Consent Decree that the City entered into with U.S.
Environmental Protection Agency, the U.S. Department of Justice, and the Indiana
Department of Environmental Management; and

WHEREAS, in 2016 the City thus filed a pair of complaints (one for each
adjoining parcel being acquired) for condemnation in the Allen Circuit Courl, causes
numbered 02C01-16-04-P1.-00218 and 02C01-16-03-PL-000158, consolidated for
hearing by the Court (the “Condemnation Action); and

WHEREAS, on March 20, 2017, the City deposited two checks to the Clerk of the
Allen Circuit Court, in the amounts of $252,500 and $20,000, pursuant to the assessments
of the Property’s fair market value made by a panel of disinterested appraisers appointed
by the Court under Indiana Code sections 32-24-1-9 et seq., (the “Court Deposit”); and

WHEREAS, on June 8, 2018, Property Max withdrew the amount of $252,500
from the Court Deposit; and

WHEREAS, on March 14, 2019, following a jury verdict, the Court awarded
damages to Property Max in the amounts of $380,000 and $20,000; and

WHEREAS, on May 2, 2019, the Court entered a revised judgment in the
Condemnation Action, attached as Exhibit 2 attached hereto, accounting for Property
‘Max’s withdrawal of funds and adding statutory interest to the initial judgment, thus
ordering the City to pay the amounts of $127,500 (plus $46,201.18 statutory interest) and
$20,000 (plus $3,384.23 statutory interest) to Property Max (excluding daily interest,
which the City’s counsel has agreed to advance).




NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF PUBLIC
WORKS OF THE CITY OF FORT WAYNE, INDIANA, AS FOLLOWS:

The City shall issue two separate checks, payable in the amounts of $173,701.18
and $23,384.23, toward satisfaction of the May 2, 2019 final revised judgment in the
Condemnation Action.

APPROVED this 14™ day of May, 2019.

BOARD OF PUBLIC WORKS

BY:

Shan Gunawardena, Chair
BY:

Kumar Menon, Member
BY:

Mike Avila, Member
ATTEST:

Michelle Fulk-Vondran, Clerk
Prepared by: Seth Weinglass, City Utilities, Program Manager — Capital Project Services
ACKNOWLEDGEMENT

STATE OF INDIANA )
) S8
COUNTY OF ALLEN )

Before me, a Notary Public, in and for said County and State personally appeared

Shan Gunawardena, Kumar Menon, and Mike Avila, as Members of the Board of Public
Works of the City of Fort Wayne, and Michelle Fulk-Vondran, Clerl, and acknowledged
the execution of the foregoing contract as and for their voluntary act and deed for the uses
and purposes therein contained.

WITNESS my hand and notarial seal this 14" day of May, 2019.

My Commission Expires: Notary Public

" Resident of __ County

Printed Name of Notary




EXHIBIT 1
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PROPERTY OWNER NAMES AND MAILING ADDRESSES:

Former owner: Property Max MMXIV LLC
Mailing Address: 2042 Broadway
Fort Wayne, IN 46802

AFFECTED PROPERTY ADDRESS: 800 Glasgow Ave., Fort Wayne, IN 46803

LAST DEEDS OF RECORD:
Allen County Recorder’s deed reference numbers:
2015058243 (Tax parcel no. 02-13-06-327-005.000-074)
2016006732 (Tax parcel no. 02-13-06-326-001.000-074)
[Scale drawing and full legal descriptions attached on following pages.]

INTERESTS TO BE ACQUIRED: Fee simple for all of both lots.




Property Max MMXIV LLC
Doc. 2015058243
Parcel # 02-13-06~327-005.000-074

Doc. 2018006732
muwaﬂm, # 02—
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Branch :MNA,User :TMEI Comment:

IEXRIBIT "A"

Lots Numbered 159 thira 170, Inclusive, aad tho South 38 feet 6f Lot Nunbex 171, and Lots numbered 230 thry
241, fuelugive, togother with the vacated North-South atioy thnt les betweot Loty aumbered 159 to 168 antt Lots
numbered 230 10 239, and the vaeated Enst-West alley thaf Lics hotwoen Lot Rumber 161 and Lot Number 163
and Lot Number 233 and Lot Kuniber 234, a$ vaeated by Declaratory Resolutlon 686-1936 and the vacated allsy
that 1les between Lots numbered 168 and 169 snd Lots pumbered 239 and 240 aud the vacated'nlley (hat Jies
Beiween Lots muaibered 169 aud 178 and 240 apd 241 and the Bast kalf of vacated alloy udjolning Lot Numbor
171 ot fbie West 13 vacated by General Ondinance No, G-23-77, all Ia While's Touréh Addition {0 the City ofToxt

. ‘Wayne, aceording to ihe plat thereaf, as recorded $u Deed Record 60, page 476,

Togelier Wilh:

A paree} of Inud Jocated in {ho Soutlivest Quarter of Section &, Towashiz 30 North, Range 13 Easty Allen
Connty, Indiana, lying West of White's Fonrth Additien to the City of Fort Wayne, Neréh of the New York,
Clifeago and St. Louls mifroad (now e Norfolk & Wesiern ralivaad), Fouth of tha Mawnce River and Enst of
“Walion Avenue (now Antluny Boaleyard), more partloulardy described as follow, fo-wits

Tephning at e Noviovest carner of Lot Numhier 241 in White's Rourth Adilitien to the City of Rort Wayne, as
recorded bn Deed Reeord 60, page 476, Allen Connty Recordor's Office; thener Sontherly along the Bast right-cl-
‘way Hu e of vacated Send street In safd addition {seid Sand sireet vacated 6/77 by General Ordinance G-23-77), 2
Jistance of SH5.00 feet tothe Southwest corncr of Lol Number 230 In said addifior; fhense Weaterly by s
deflecilon right o1 61 degrees 41 minntes 16 seconds,  dlatancs 0L 56,70 feet to n polnt on the Northerly righi-of
ay tinie of the Norfoll & Western raliroad (formerly thoNow York, Chleago & St Lowis vailroad); thenee nlong
suld right-nf-way ks found on station map lands, ihé NY.C. & St LILR. Co, Fort Wayné Dlv., Sta, 19434428 fo

" Bta, 19465+60, (ated Decomber 31, 1937, sheet 8-L2A of V-2, Tud, by & deflection right of 20 degrecs 14 mimdes

25 scconds, 8 dlstruco of 49,08 fect; thence continuing aling sald righi-pway by & delection Joft of 7 degrees 48
woinufes 39 seconds, s distance of 15452 fect, thence continulng along 2aid righi-ofway by s deflortion [aft af3
degrees 40 minutes 50 seconds, o Giatunce of 104,15 feot; thence coniinuing nloag said ¥ight-ofway by o deflection
1efE ol ¢ degross 28 minntes 05 seconds, n distance of 404.30 feol; thenco continulng alony said right-of-way by a
deflection right of 1 degree 2% minutes 21 seconds, . distance gf 400.76 feet fo n point on the Easteely righit-ol-
veny Jitte of Anthony Roulevnrd (formerfy Walton Avennc), 23 now esinblished; thence Noriherly aloog sald Enst
righi-of-way Hipe of Anthony Bontevard by defection right of 88 degrecs 14 minutes 24 weeonds, # distance of
3700 fect 1o & point on o South binnk of the Manmee River; thence Easterly stong x ‘menader Line alowg the
outh bank of ssid river by # deflectian vight 97 degroos 45 minutc 18 sceonds, © distance 0f394.92 fact boant
sron pin set (olf iron pius sct by this survoy are 112 lnch diametor by 13 Inches long); fhcnce continuing along o
meander line by a dsfiection Teft of 12 dogrees 26 aunotes.08 sconds, o disfance of 182,31 feat fo an iron pin set;
thienea continuing stong n merndor Moo by » deflection left of 12 degroes 58 minules 39 econds, a distones of

“163.45 féef to ax iron pin set; thence continnlug along # meandor line by a dellectlon left of 16 degrees 06 minutes.

39 scconds, & Qistance of 13130 feet fo an dron pin sefj thence contizning atong u meamder-tine by a deflection
right oI 7 degrers 33 minutes 41 sccands, a distance of 210,15 feef ta 2n Iron plo et} thencs continuing slong &
mgander fine by o deDection right of 9 degrees 35 minudes 18 secouds, a distanco of 20182 feet to av dron pin vet;:
theave coutinuing aloug o meande: Hue by 4 duflection left of 10 degroes 50 minuies 29 seconds, o distance of

125 29 feet; thence condinuving alony ¢ meander line atong aald South rlver bank by & deflocflon tight of 25
dtgrees A3 minutes 54 seeonds, o dlstanco ol 7339 foot lo & polot ou the centerling of vacaind Sand atrect; theace
Southerly along the conterline of said vacated sand street by o deflection vipht of 125 degrees 57 mivufes 52
scronds, & dlstanse of 92,12 {oot to an jron pin set on the Westerly extenston of the North Hue of Lot Namber 2431
il 25,00 foct West of the Worilisvest corner of sald Lot Number 24%; thence Basterly Ty a dofleetion 1ot uf 90
dogrecs D0 minutes, s disthses of 25,00 foot to tha polal of heginainy, eontnining 4.81 neres of tand, more or fess,

Allza County Racorder Docemant #: 2013602722

Allens County Recorder Docuitiant #2 2016006732

ALLEN,IN

Station Id :CQOG
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EXHIBIT 2
Revised Kinal Judgment Entered May 2, 2019




STATE OF INDIANA ) IN THE ALLEN CIRCUIT COURT
} SS: :
COUNTY OF ALLEN 9 CAUSE NO. 02C01-1603-PL-158

CITY OF FORT WAYNE, INDIANA,

Plaintiff,

vs.
' ~ Consolidated with Cause No.:

PROPERTY MAX MMXIV, LLC, 02C01-1604-PL-218

Defendant,

ORDER GRANTING DEFENDANT’S MOTION TO CORRECT ERRORS
AND ENTRY OF REVISED FINAL JUDGMENTS

This matter comes before the Court on Defendant Property Max MMXIV, LLC’s Motion
to Correct Errois filed on April 12, 2019, On April 15, 2019, Plaintiff City of Fort Wayne,
Indiana filed its Response to Defendant’s Motion to Correct Errors. Therein, Plaintiff informed
the Court that it does not object to Defendant’s Motion and agrees with the selief being sought.
The Court, being fully advised in the premises, now issues the following Oxder:

1, On March 20, 2017, Plaintiff deposited a Court award of $252,500.00 with the

Clerk of the Court for the “Building Parcel” related to Cause No. 02CO]—1603-PL—158. This
Court ‘award was withdrawn by Defendant on June §, 2018,

2. On March 20, 2017, Plaintiff deposited a Court award of $20,000.00 with the
Clerk of the Court for the “Bare Land Parcel” related to Cause No. 02C01-1604-PL-218. This

Court award has not been withdrawn by Defendant.

3. On March 14, 2019, the Court entered a Civil Jury Trial Order, Defendant was
awarded damages for the taking of the “Building Parcel” in the amount of $380,000.00.
Defendant was awarded damages for the taking of the “Bare Land Parcel” in the amount of

$20,000.00. Interest owed by Plaintiff to Defendant was not included in either award.

Page 10f3




4, Under 1.C. § 32-24-1-11(6):
In any trial of exceptions, the court or jury shall compute and allow intcrest at an annual
rate of eight percent (8%) on the amount of a defendant’s damages from the date plaintiff
takes possession of the property. Interest may not be allowed on any money paid by the
plaintiff to the circuit court clerk:
(A) after the money is withdrawn by the defendant; or
(B) that is equal to the amount of damages previously offered by the plaintiff to
any defendant and which amount can be withdrawn by the defendant without
filing a written undertaking or surety with the court for the withdrawal of that
amount, '
5. With respect to the “Building Parcel,” the Court enters a revised Final Judgment
in the amount of $127,500.00. This figure represents the $252,500.00 credit for the funds
withdrawn by Defendant from the $380,000.00 jury verdict. Additionally, the Court awards
statutory inferest through and including May 2, 2019 in the amount of $46,201.18, along with a
-statutory interest of $27.95 per diem after May 2, 2019 until the Judgment is paid.

6. With respect to the “Bare Land Parcel,” the Court enters a revised Final Judgment
in the amount of $20,000.00. Additionally, the Cowrt awards statutory interest through and
including May 2, 2019 in the amount of $3,384.23, along with a statutory interest of $4.39 per
diem after May 2, 2019 until the Judgment is paid.

7. The Court now directs the Clerk of the Court to disburse the $20,000.00 paid by
Plaintiff for the “Bare Land Parcel” related to Cause No. 02C01-1604-PL-218. The Clerk of the
Court should make the check payable to “Carson LLP” and send it to the following address:

Carson LLP

o/o Calvert S. Miller, Esq.

301 W. Jefferson Blvd., Suite 200
Fort Wayne, IN 46802

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant
Property Max MMXIV, LL.C’s Motion to Correct Errors is GRANTED.
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SO ORDERED this 2" day of May, 2019.

M*l AZ;Z@WZM

THOMASNFELTS, JUDGE
ALLEN CIRCUIT COURT
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