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#REZ-2019-0054

BILL NO. Z-19-07-10

ZONING MAP ORDINANCE NO. Z-

AN ORDINANCE amending the City of Fort Wayne
Zoning Map No. K-38 (Sec. 15 of Washington Township)

BE IT ORDAINED BY THE COMMON COUNCIL OF THE CITY OF FORT WAYNE,
INDIANA:

SECTION 1. That the area described as follows is hereby designated a C3 (General
Commercial) District under the terms of Chapter 157 Title XV of the Code of the City of Fort
Wayne, Indiana:

PART OF THOSE LANDS LOCATED IN THE SOUTHWEST QUARTER OF THE
SOUTHEAST QUARTER OF SECTION 15, TOWNSHIP 31 NORTH, RANGE 12 EAST
OF THE SECOND PRINCIPAL MERIDIAN IN WASHINGTON TOWNSHIP, ALLEN
COUNTY, STATE OF INDIANA, MORE PARTICULARLY DESCRIBED AS

FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF THE SAID SOUTHWEST
QUARTER OF SOUTHEAST QUARTER; THENCE NORTH 2°19'08" WEST ALONG
THE EAST LINE OF THE SAID SOUTHWEST QUARTER OF THE SOUTHEAST FOR
223.31 FEET TO THE POINT OF BEGINNING; THENCE SOUTH 89°00'55" WEST FOR
102.57 FEET; THENCE SOUTH 66°36'11" WEST FOR 42.11 FEET TO THE EAST
RIGHT OF WAY LINE OF STATE ROAD 3; THENCE NORTH 23°20'19" WEST
ALONG THE EAST RIGHT OF WAY LINE OF STATE ROAD 3 FOR 79.05 FEET TO A
CURVE CONCAVE TO THE EAST; THENCE ALONG THE CURVE 128.54 FEET
ALSO BEING THE EAST RIGHT OF WAY LINE OF STATE ROAD 3, HAVING A
RADIUS OF 2786.00 FEET WITH A CHORD BEARING OF NORTH 17°28'57" WEST
AND A CHORD DISTANCES OF 128.53 FEET; THENCE NORTH 88°57'46" EAST FOR
203.59 FEET TO THE EAST LINE OF SAID SOUTHWEST QUARTER OF THE
SOUTHEAST QUARTER ALSO BEING THE WEST LINE OF REDENBECK'S FIFTH
ADDITION AS RECORDED IN PLAT BOOK 25, PAGE 35 WITHIN THE OFFICE OF
THE RECORDER OF ALLEN COUNTY; THENCE SOUTH 2°19'08" EAST ALONG
THE SAID EAST LINE FOR 155.76 FEET TO THE NORTHWEST CORNER OF LOT 22
IN RODENBECK'S FIFTH ADDITION AS RECORDED IN PLAT BOOK 25, PAGE 35
WITHIN THE OFFICE OF THE RECORDER OF ALLEN COUNTY, INDIANA;
THENCE NORTH 88°59'03" EAST ALONG THE NORTH LINE OF SAID LOT 22, FOR
35.0 FEET, THENCE SOUTH 2°19'08" EAST FOR 24.85 FEET; THENCE SOUTH
88°59'03" WEST FOR 35.0 FEET POINT OF BEGINNING, CONTAINING 0.765 ACRES
(33,331 SQ. FT.) MORE OR LESS, SUBJECT TO EASEMENTS, RIGHTS OF WAY
AND RESTRICTIONS OF RECORD.
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and the symbols of the City of Fort Wayne Zoning Map No. K-38 (Sec. 15 Washington
Township), as established by Section 157.082 of Title XV of the Code of the City of Fort

Wayne, Indiana is hereby changed accordingly.

SECTION 2. If a written commitment is a condition of the Plan Commission's

recommendation for the adoption of the rezoning, or if a written commitment is modified and

approved by the Common Council as part of the zone map amendment, that written

commitment is hereby approved and is hereby incorporated by reference.

SECTION 3. That this Ordinance shall be in full force and effect from and after its

passage and approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY:

A=

Carol T. Helton, City Attorney




Department of Planning Services
Rezoning Pefition Application

Applicant

Applicant _Virk Brothers, LLC
Address 13018 Garnett Hill
City Fort Wayne state N i 46845

Telephone E-mail

Contact
Person

Contact Porson JOshua C. Neal, Attorney

Address 215 East Berry Street

city _Fort Wayne State IN zip 46802
Telephone (260) 423-9551 .y, _jen@barrettiaw.com

Al steff correspondence will be sent only fo the designated contact person.

Request

0 Alien County Planning Jurisdiction @ City of Fort Wayne Planning Jurisdiction
Address of the property 5938 Lima Road

Present Zoning C2 Proposed Zoning C3 Acreage to be rezoned_0.76 acres
Proposed density units per acre
Township name_VVashington Township section #_19

Purpose of rezoning (attach additional page if necessary) To bring the subject real
estale into compliance with the City of Fort Wayne Zoning Ordinance.

Sewer provider, City of Fort Wayne Water provider City of Fort Wayne

ts

Filing

equiremen

Ri

dpplications will nof be accepled wiless the following filing requivements are submilted with this application.
Please vefer to checkdist for applicable filing fees and plan/suivey submittal reguivements.

= Applicable filing fee

Applicable number of surveys showing area to be rezoned (plans must be folded)
W Legal Description of parcel to be rezoned

fml Rezoning Questionnaire (original and 10 copies) County Rezonings Only

1AVe understand and ngree, upon exceution and submission of this npplication, that I am/we are the owner(s) of more than 50 percent of the
properly described Ja this application; that Fwe agree to abide by all provisions of the Allen Conatly Zoning and Subdivision Control
Ordinince as well as all procedures and policies of the Allen County Plan Commission as (hose provisions, procedures and policies related
1o the handling and dispnsition of this application; that the above informntion is true and accurate to the Lest of my/our knowledge; and that
Lhwve apree (o pay Allen County the cost of nnlifying fhe required interested persons at the rate of $0.85 per notice and n public notice fee of
$50,00 per Indiana code.

See attached Exhibit A

(printed name of applicant) (signature of applicant) (date)
See attached Exhibit A

(printed name of property owner) (signalure of properly vwner) (dute)

(printed name of properly owner) (signature of property owner) (dale)

(printed name of properly ownes) (signature of property owner) {datc)

Received Receipt No.

earing Date Petition No,

wf gl el D=1 | @el-Zoa - oosy

Department oI’PInnn.ing Scrvices + 200 Enst Berry Strect + Suito 150 ¢ Fort Wayne, Tndiana » 46802
Phone (260) 448-7607 + Fax (260) 449-7682 + www.allenconnty.us/dps




Exhibit A
Rezoning Petition Application
Signature Page

YAPPLICANT?

Virk BI/‘(O /.
) A ‘\’/A
\

Name: 37})
l<l’9 (2 J’a ﬂ‘»} )

“PROPERTY OWNER?”

Virk B?Zj /;y
i
Name* /ﬁ)/rﬂfaf\«f 1 ¥ g: flqj

Iis: Sé’(‘fﬂt“}'ﬁil}j

2335213
Virk Brothers Signature Page
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WRITTEN COMMITMENT

THIS WRITTEN COMMITMENT (“Commitment™) is made as of this _ day of
June, 2019, by Virk Brothers, LLC (herein the, “Declarant”), under the following circumstances:

WITNESSETH:
WHEREAS, Declarant is the fee simple owner of record in fee simple of certain real

estate located in Fort Wayne, Allen County, Indiana, the description of which is attached
hereto as Exhibit “A” (herein, the “Real Estate”); and

WHEREAS, Declarant has submitted a Zonmg "Map Amendment Application with the
City of Fort Wayne Plan Commission (“Plan COII’lIl‘llSSlOIl ’), bearing.
(the “Zoning Application”) with respect to the R al Estate; and |

in the C-2 (Limited Commermal) zoning district pursuant to
‘shall be prohibited, except for the following:

i Plopane / -bottled gas sales and service as an accessory use to a gas station or
convenience store; and
d. Truck fueling station.

Notwithstanding anything contained herein to the contrary, and for purposes of the avoidance of
doubt, all uses that are permitted as a matter of right in the C-2 (Limited Commercial) zoning
district pursuant to Section 157.213 of the Ordinance shall continue to be permitted uses on the
Real Estate.



2. Permits. No permits shall be issued under the Ordinance by the Zoning
Administrator until this Commitment is recorded with the Allen County Recorder. The
Declarant shall deliver to the Zoning Administrator and the Plan Commission an executed and
recorded copy of this Commitment.

3. Successors and Assigns. This Commitment and the restrictions set forth above

shall inure to the benefit of all persons who own property comprising the Real Estate, their
successors and assigns, and shall also inure to the benefit of the Zoning Administrator of the City
of Fort Wayne and the Plan Commission. This Commitment and the 1est1ictions and limitations

construed as giving any pelson the l‘lght‘
Administrator or the Plan Commissmn 01‘?any S

ification or amendment of this Commitment
7:4-1015, as such statute may be amended from

owner of pr Opel'[).f.lWhll()h comp s s all or a portion of the Real Estate the Zoning Administrator
of the City of Fort Wayne.an th' Plan Commission.

10. Severabihty.“-"‘Each covenant or restriction contained in any paragraph of this
Commitment shall be severable and separate, and if any court shall rule that any particular
restriction or covenant is unenforceable, such ruling shall not affect the enforceability of any
other restriction or covenant under this Commitment, and such other restriction or covenant shall
be enforced.

11.  Governing Law. This Commitment, including the restrictions and covenants
hereunder, shall be governed by the laws of the State of Indiana.




12.  Effective Date. This Commitment shall be effective upon its recording in
the Office of the Recorder of Allen County, Indiana.

13.  Statutory Authority. This Commitment is made pursuant to 1.C. §36-7-4-
1015(a)(2).

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]




“DECLARANT”
Virk Brothers, LLC
By:

Printed Name:
Its:

STATE OF INDIANA
COUNTY OF ALLEN

Before me, the undersigned, a Notary.

day of , 2019, personally appealed |
of Virk Brothers, LLC, an Indiana limited liability
the foregoing.

In witness whereof, I have het

, Notary Public

My Commission Expires:

THIS INSTRUMENT prepared by Joshua C. Neal, Esq., Barrett McNagny LLP, 215 East Berry Street, Fort Wayne, Indiana
46802,

I affirm, under the penalties of perjury, that I have taken reasonable care to redact each Social Security number in this document,
unless required by law. Joshua C. Neal

When recorded, return to: Joshua C. Neal, Barrett McNagny LLP, 215 East Berry Street, Fort Wayne, Indiana 46802.



EXHIBIT “A”




FACT SHEET

Case #REZ-2019-0054  Bill # Z-19-07-10  Project Start: 23 July 2019

APPLICANT: Vitk Brothers, LLC

REQUEST: To rezone property from C2/Limited Commercial to C3/General
Commercial to bring the existing gas station use in conformance with the
Zoning Ordinance.

LOCATION: The address of the subject property is 5938 Lima Road (Section 15 of
Washington Township).

LAND AREA; Approximately .8 acres

PRESENT ZONING: C2/Limited Commercial

PROPOSED ZONING: C3/General Commercial

COUNCIL DISTRICT: 3-Tom Didier

ASSOCIATED PROJECTS:  none

SPONSOR: City of Fort Wayne Plan Commission

12 August 2019 Public Hearing
= No public comments were made at the hearing.
» Billy Davenport, Tom Freistroffer, Rachel Tobin-Smith, and Judi Wire were absent.

19 August 2019 — Business Meeting
Plan Commission Recommendation: DO PASS w/Written Commitment
A motion was made by Billy Davenport and seconded by Justin Shurley to return the ordinance with a Do
Pass recommendation to Common Council for their final decision.
7-0 MOTION PASSED
= Tom Freistroffer and Paul Sauerteig were absent.

Fact Sheet Prepared by: Reviewed by:
Michelle B. Wood, Senior Land Use Planner , %
September 5, 2019 1;

Kimberly R. Bowman, AICP
Executive Director
Secretary to the Commission




PROJECT SUMMARY

e Thesite is fully developed with gas pumps/canopy and convenience store.
e The site was rezoned to B1B in 1989 (currently C2/Limited Commercial)
e The gas station was completed in 2015

The petitioner requests a rezoning from C2/Limited Commercial to C3/General Commercial to allow the
existing use of the property to comply with the current zoning ordinance. The existing gas station,
convenience store, and canopy are located along the east side of Lima Road just north of the intersection
of West Washington Center Road and Lima Road. The property was rezoned to B1B in 1989 and
remained undeveloped until 2015. B1B zoning was changed to CM2 with a Zoning Ordinance update. In
2015 the gas station and canopy were developed on existing CM2 zoning which later became C2/Limited
Comimnercial via a Zoning Ordinance amendment. In 2015, when the property was developed, the
Ordinance permitted the gas station use in the CM2 district. The 2014 zoning ordinance amendment
removed gas stations from the C2 district.

The petitioner seeks the allowance of the existing gas station, and the ability to maintain, expand and
improve as allowed for a permitted use. The current gas station developed on the property under existing
zoning which permitted the development without requiring a rezoning,

Along with the rezoning request, the petitioner has submitted a voluntary Written Commitment governing
uses on the property. If approved, all but four C3 /General Comimercial uses will be prohibited. Those
new C3 uses proposed to be permitted are:

(1) Automobile car wash

(2) Gas station

(3) Propane/bottled gas sales and service as an accessory to a gas station or convenience store
(4) Truck fueling station

The Comprehensive Plan encourages development that will not adversely affect the current conditions of an
area or the character of the current structures in the area. The gas station and convenience store are located
along a fully developed commercial corridor and the existing gas station was developed in accordance with the
Ordinance effective in 2015 and was a permitted use, This proposal does not include any request to change or
increase the intensity of the existing use, Staff is not opposed to bringing the existing use into compliance
with the ordinance, with a Written Commitment.

The comprehensive plan supports this development through the following objectives:

LU1. Encourage carefully planned growth by utilizing the conceptual development map as part of the
community’s land use decision-making process;

LU3. Use land resources efficiently by encouraging new development, revitalization and redevelopment in
areas already served by infrastructure;

LU8. Use land resources efficiently by encouraging compact development alternatives in infill areas where
utilities and other infrastructure currently exist.

PUBLIC HEARING SUMMARY:
Presenter; Josh Neal, Barrett McNagny, represented the applicant and presented the proposal to the Plan
Comimission, as outlined above.

Public Comments:
none




FORT WAYNE PLAN COMMISSION ¢ FINDINGS OF FACT

Rezoning Petition REZ-2019-0054

APPLICANT: Virk Brothers, 1LLC

REQUEST: To rezone property from C2/Limited Commercial to C3/General Commercial
to bring the existing gas station use in conformance with the Zoning
Ordinance.

LOCATION: The address of the subject property is 5938 Lima Road (Section 15 of
Washington Township).

LAND AREA: Approximately .8 acres

PRESENT ZONING: C2/Limited Commercial

PROPOSED ZONING: C3/General Commercial

The Plan Commission recommends that Rezoning Petition REZ-2019-0054, with a Written
Commitment, be returned to Council with a “Do Pass” recommendation after considering the following:

1.

2,

3.

4,

Approval of the rezoning request will be in substantial compliance with City of Fort Wayne
Comprehensive Plan, and should not establish an undesirable precedent in the area. The existing gas
station was developed in 2015 as a permitted use under the Zoning Ordinance. No changes are
proposed to the development. The purpose of the rezoning is to allow an existing use to comply with
the zoning ordinance.

Approval of the request will not have an adverse impact on the current conditions in the area, or the
character of current structures and uses in the area. The existing development received Plan
Commission and legislative review and approval. A proposed Written Commitment prohibiting all
but existing C3 uses will protect surrounding property owners from new intensive or incompatible
uses.

Approval is consistent with the preservation of property values in the area, This proposal does not
increase the intensity of the existing use, and allows for the property to be maintained, expanded
and/or improved, allowing for investment when desired or necessary.

Approval is consistent with responsible development and growth principles based on existing uses and
infrastructure in the area,

These findings approved by the Fort Wayne Plan Commission on August 19, 2019.

b Bryurmo—

Kimberly R. Bowman, AICP
Executive Director
Secretary to the Commission




Department of Planning Services
Rezoning Petition Application

Applicant _Virk Brothers, LLC

g Address 13015 Garnett Hill
:é- City Fort Wayne State _IN Zip 46845
= Telephone E-mail

Contact Person Joshua C. Neal, Attorney

Address 215 East Berry Street

city _Fort Wayne Stare _IN zip 46802
Telephone (260) 423-9551 g jcn@barrettlaw.com

Contact
Person

All stqff corvespondence will be sent only to the designated contact persan.

O Allen County Planning Jurisdiction City of Fort Wayne Planning Jurisdiction
Address of the property 5938 Lima Road

Present Zoning C2 Proposed Zoning C3 Acreage to be rezoned_0-76 acres
Proposed density units per acre
Township name_Washington Township section #_19

Purpose of rezoning (attach additional page if necessary) _1© bring the subject real
estate Into compliance with the City of Fort Wayne Zoning Ordlnance.

Request

Sewer provider City of Fort Wayne Water provider City of Fort Wayne

Applications will nof be aceepted nnless the_following filing requirements ave submitted with this application,
Please refer to checklist for applicable flling fees and plan/survey submittal requirements.

ts

=@ Applicable filing fee

Applicable number of surveys shawing area to be rezoned (plans must be folded)
B Legal Description of parcel to be rezoned

R Rezoning Questionnaire (original and 10 copies) County Rezonings Only

Filing
uiremen

1/\Ve understand and agree, upon execulion and subwnission of this application, that I am/we are the owner(s) of inore than 50 percent of the
properly described in this application; thal Ffwe agree to abide by all provisions of the Allen County Zuning and Subdivision Control
Ordinance as well as all procedures and policies of the Allen County Plan Commission as those provisions, procedures and policies related
1o the handling and disposition of this application; that the above information is true al accunite to the best of my/our knowledge; and that
Thve agree to pay Allen County the cost of notifying the required interested persons at the rate of $0,85 per notice and n public notice fee of
$50.00 per Indiana code,

See altached Exhibit A

(printed name of applicant) (signature ol applicant) (date)

See attached Exhibit A
(printed name of propérly owaer) (signature of property owncr) (dlate)
(printed name of properly nwner) (signature of property owner) (date)
(printed name of property vwner) (signature of property owner) (datc)
cceived Receipt No. Hearing Date Petition No.

b

28 F7EL 13l075 Y1219 el - ZoA -~ oo

Pepartment oFPlnrm.ing Scryices # 200 Enst Bemry Strect ¢ Suite 150 ¢ Fort Wayne, Tndiana * 46802
Phone (260) 449-7607 ¢ Fax (260) 449-7682 + wavw.allencounty.us/dps




Exhibit A
Rezoning Petition Application
Signature Page

“APPLICANT”

Virk Brogheys, H1.C
W

Nameﬁmam En Qingh
<f-” 7 la £y

“PROPERTY OWNER”

Vitk BW;;
¥l q%

f@{' F S
Name?® 7] =S )r:ljj)

Its: S@Cf’ﬁ’}’ﬁifi}h

2335213
Virk Brothers Signature Page




RATIIOTS SRR ATV =%t b .
bty 4 /.\A“. " LAND USE ZORING SETRACKS
e g TR S R o RS . s { RESTRICTIONS: vo—e avsl @
: e ; ; T s H : By o - _speme, L
e e e et -anlgctar o R K TR - e oz
Pradtiers: L] A : &k : I DUILDING ST BACK Linaz
Yoy LR Y ; :
et i et g L R4 beet) TFRONT  ISFL
[ [ | S 2] o N 1
S T P . VoL 2 . percd] ! I apgrAre @ 35 FT,

&l : ! {REAR, ot ;
RN T TUILDING HEIGHT

! A AR T RIS

LEr

Mttt Yokt
L el vt B 3 bk i Parmd s
L 8 Nkl B 3 P S et ks Pt U e o 47 - Bt . il Mo, g 15
g b b N S Lo, b, 1 1 bt P
3 e it o W
[ ey r Ty
ot ol By M b
; pspinms gt J bt
— o 5 =
- b d PN Tt ety st et Ly, 1 S s st B, S Pt TP s
Prratistutud, o e S S
|
. i T = bk -
I TH AL 5 o k) At e bl N 7 et b, WA
—
= i
ey
e e v T o o iy
o e s Pt e e i e S -t o g
R e v S i
k i bk vl S
2 e sy LI o
flemimder pie T .
" ;
—ty == @
e P T e e o e e
Ak 1 Ve TIDSES >
3 e y “ =
¥ et T o o i e O LR :
- e T e L e et e e x
e Gl LW, e aat =
o 12 e e B e ey B e e e o .
R B o : =]
it e by e s Pt gt P b e P e e WL 2
ey oy T iy e AT v B2
o o e ; : SRR
g e e e e e e <. &=
e e k, "
i~ P e ey 2o FLRCA
e e e e v o et s
: ; e e e e e S & g
et - e P : . NORTH
R e N S e s e S T . #o
B B
Sl ie o _..l...!ﬂ..l-lall P R TR ' Sy
o S e e et e vt 2 - iy e
: e i 3 o : o1 .m.ﬂ).ll.. 3
| e Lo !J............lll!lllllrll‘ll..ll... L «Ir..lﬁ_llu. s =
— o i rar e e e A .
T I et b T Vb 0 Bl i, o Pl € s, Y s M1 s s P - R .t u.%.-
et et €4 - = e o
i mmae P o vt o S 2k et i e £ e bt e e ™
[t —
T = FEY g e . .
D 2 - i ¢ A, 8 = = Nk . 2% Ry
ot EEY v . Tew e R et i —— - e % e e e £ o0 . % Chus —. EA
R T e e e -~ it B 7 Do e i 3 "
Fak e o T ug ia s Bt m bt - -2 N il - 4N I .
P ot vt e o ot Bt i S {1, Tt 1 i, b 15 o o b =i o b t -
E e p S
: B
e e R T L T o, v e i .
— ASHINGTON CENTER ROAD
(e L.
unlnibn T e S S0
e btle St (T g W VAL e
...\..l;...wnlqi._- I 3 e i el [ £ Y K H AL
i praey : = s Sy ey,
- ety . [ e SR RS 13 im0 T t heeisniduead
e : n
i3 H O
ais i VT
romd p— iyt i iacisady § McGHER LAND SUBVEYING, INC,
- e Frieiaztoml 3 M ]
3 3T T { wazezm Linipend £ R
ik C — . . RO
) = b e SEITTARI MUNTIMATON RaAD
2 i et . - 9 % Lo FORT WATHE, IfL. 4cB03
r > . 3 : PH [263) ESa04r
e - Pty . H A m 5 FAX: [xao) wIe-ones . .
i S . e A = : R ————
-




AT &0 1ong

R

i ] fﬂldﬂl‘ﬂllwﬁ r.ﬁuw-\smv-nnuwnwmrnauw.".
A L T Cibenty 0

AT S pissda

pashiibibteth it I e R
|wsh utmunui gy l-ua

e Mot i b S e 8

Pl it
i S ane SIS

Nt

DR ATRTAS T

10AN KIMPEL & ASSOCGIATES, INC,
LARD BURVEYiRG

Frriid
o RN
Avagroatiine e SAN HINH

. s s “han
APATERLE erAer e batg

ety fa
et s b bl

s
ata

Y PI'Im!"l-u‘lnrunv&]!i-r\a
T 105 A Gt lo't Lot

SASTL AP M  p BI ank P BAILEIE &
shale IS HL I IO AT AL L |

e AT (V6T AL AVATT, B f) A3y
A\I;u]l.(a,nguul‘ll-(ml s
At it @A a3 Lt

A s ar A 45 1)
Wit T 1 J!-a#ua:l-r&vﬂai-m‘mm
QA LaT KO T4 ) R T

4

2 e gend
T aETx LS (0
53000

5F Larx

L avuA rase

fem B LASUTKT FEY SODDNETAS FLAL

LOT 21

10 A e
10 Y R

ALRVE -
IR

e

RO

€or N 1 Bt T 344w
B et

P v 12w by e TR e
SO e Ehrb e et

A28 (g (LAY Ty U g e
n:ru.-.l ETE PSR P e thl-vnn-: Boarg Fartan i tebad sy =i b1y
i\ll\.‘hmyﬂl‘n.‘l'b“

T ey e s

311 parn oy
lirid wiitet et e yboy-fyingeiasii4 bbbl bt sy dby

,ﬁ iaf Sarden Lrticin ¢ r-m._;.‘,'p,_u
By S

' #g;:ua ik o 1T
HYY #r
ELUL R »n

gl P

o
A

=015

5825681
1272/

’ 2
imestanp

Rocount #3

PO £ SRS L
Ar

g R T TEOF VLT




1934 OoT o1 0

[ B

1923 00T = YouI [

Vil |-

proy ulT 8€66 - FS00-610C-ZTY Uounad Sutuozay




ogL o

I B

1894 00¢ = yaul |

@ peoy ewi] 8€65 - $G00-6L02-Z 3 uonnad buiuozay e




WRITTEN COMMITMENT

THIS WRITTEN COMMITMENT (“Commitment”) is made as of this _ day of
June, 2019, by Virk Brothers, LLC (herein the, “Declarant”), under the following circumstances:

WITNESSETH:

WHEREAS, Declarant is the fee simple owner of record in fee simple of certain real
estate located in Fort Wayne, Allen County, Indiana, the legal description of which is attached
hereto as Exhibit “A” (herein, the “Real Estate™); and

WHEREAS, Declarant has submitted a Zoning Map Amendment Application with the
City of Fort Wayne Plan Commission (“Plan Commission”), bearing number REZ-2019-
(the “Zoning Application™) with respect to the Real Estate; and

WHEREAS, pursuant to the Zoning Application, Declarant has requested the Real Estate
be rezoned to C-3 pursuant to the City of Fort Wayne Zoning Ordinance (the “Ordinance”); and

WHEREAS, Declarant, in conjunction with the Zoning Application, has submitted this
written commitment to the Plan Commission, voluntarily, pursuant to section 157.503 of the
Ordinance and Indiana Code 36-7-4-1015, for the purpose of limiting certain off site impacts and
certain uses arising from development upon the Real Estate.

NOW, THEREFORE, in consideration of the above and foregoing recitals, Declarant
hereby impresses upon the Real Estate certain restrictions and covenants which shall run with the
Real Estate and be binding upon Declarant and all future owners of the Real Estate, and all
lessees of all or a portion of the Real Estate.

L, Use Limitations. All uses that are permitted as a matter of right in the C-3
(General Commercial) zoning district pursuant to Section 157.216 of the Ordinance that are not
also permitted as a matter of right in the C-2 (Limited Commercial) zoning district pursuant to
Section 157.213 of the Ordinance shall be prohibited, except for the following:

a. Automobile car wash;

b. Gas station;

c. Propane / bottled gas sales and service as an accessory use to a gas station or
convenience store; and

d. Truck fueling station.

Notwithstanding anything contained herein to the contrary, and for purposes of the avoidance of
doubt, all uses that are permitted as a matter of right in the C-2 (Limited Commercial) zoning
district pursuant to Section 157.213 of the Ordinance shall continue to be permitted uses on the
Real Estate.



2 Permits. No permits shall be issued under the Ordinance by the Zoning
Administrator until this Commitment is recorded with the Allen County Recorder. The
Declarant shall deliver to the Zoning Administrator and the Plan Commission an executed and
recorded copy of this Commitment.

3. Successors and Assigns. This Commitment and the restrictions set forth above
shall inure to the benefit of all persons who own property comprising the Real Estate, their
successors and assigns, and shall also inure to the benefit of the Zoning Administrator of the City
of Fort Wayne and the Plan Commission. This Commitment and the restrictions and limitations
set forth herein shall run with the Real Estate, and any conveyance thereof, shall be binding upon
Declarant and its successors and assigns as owners of the Real Estate.

4. Enforcement Rights. The City of Fort Wayne Zoning Administrator (the “Zoning
Administrator”) and the Plan Commission each shall have the option (but not the obligation) to
enforce this Commitment, at law or in equity, in the event of a breach of an obligation in this
Commitment; and in the event such an enforcement action is commenced, the Zoning
Administrator or the Plan Commission (as applicable) shall have the remedies allowed by the
Ordinance (or the ordinance governing the Real Estate at the time of the enforcement action) and
[.C. §36-7-4-1015, which remedies shall be cumulative and not exclusive. A violation of this
Commitment shall be deemed a violation of the Ordinance, or the ordinance governing the Real
Estate at the time of the violation; provided, however, that nothing in this Commitment shall be
construed as giving any person the right to compel enforcement of it by the Zoning
Administrator or the Plan Commission, or any successor agency having zoning jurisdiction over
the Real Estate.

8. Amendment or Termination. Modification or amendment of this Commitment
may only be made in accordance with I.C. § 36-7-4-1015, as such statute may be amended from
time to time,

9 Remedies. In addition to any remedies that may be available at law, temporary,
preliminary and permanent injunctive relief may be granted to enforce any provision of this
Commitment, without the necessity of proof of actual damage, in the event of an actual breach or
violation, or threatened breach or violation, of any restriction or covenant under this
Commitment. Such remedies shall be cumulative and nonexclusive, and shall be afforded to any
owner of property which comprises all or a portion of the Real Estate, the Zoning Administrator
of the City of Fort Wayne and the Plan Commission.

10.  Severability. Each covenant or restriction contained in any paragraph of this
Commitment shall be severable and separate, and if any court shall rule that any particular
restriction or covenant is unenforceable, such ruling shall not affect the enforceability of any
other restriction or covenant under this Commitment, and such other restriction or covenant shall
be enforced.

11. Governing Law. This Commitment, including the restrictions and covenants
hereunder, shall be governed by the laws of the State of Indiana.




12.  Effective Date. This Commitment shall be effective upon its recording in
the Office of the Recorder of Allen County, Indiana.

13.  Statutory Authority. This Commitment is made pursuant to L.C. §36-7-4-
1015(a)(2).

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]



“DECLARANT”

Virk Brothers, LL.C

By:
Printed Name:
Its:
STATE OF INDIANA )
).S8:
COUNTY OF ALLEN )

Before me, the undersigned, a Notary Public, in and for said County and State, this

day of , 2019, personally appeared , the
of Virk Brothers, LLC, an Indiana limited liability company, and acknowledged the execution of

the foregoing.

In witness whereof, I have hereunto subscribed my name and affixed my official seal.

, Notary Public

My Commission Expires:

My County of Residence: Allen

THIS INSTRUMENT prepared by Joshua C. Neal, Esq., Barrett McNagny LLP, 215 East Berry Strect, Fort Wayne, Indiana
46802.

I affirm, under the penalties of perjury, that I have taken reasonable care to redact each Social Security number in this document,
unless required by law. Joshua C. Neal

When recorded, return to: Joshua C. Neal, Barrett McNagny LLP, 215 East Berry Street, Fort Wayne, Indiana 46802.



EXHIBIT “A”




City of Fort Wayne Common Council

DIGEST SHEET

Title of Ordinance:
Case Number:

Bill Number:
Council District:

Department of Planning Services

Zoning Map Amendment
REZ-2019-0054
Z-19-07-10

3-Tim Didier

Introduction Date:

Plan Commission
Public Hearing Date:

Next Council Action:

July 23, 2019

August 12, 2019 (not heard by Council)

Ordinance will return to Council after recommendation by the
Plan Commission

Synopsis of Ordinance:

To rezone approximately 0.76 acres from C2/Limited Commercial to
C3/General Commercial with a Written Commitment to restrict certain
uses.

Location: 5938 Lima Road

Reason for Request: To bring the existing use as a gas station and convenience store into
compliance with the zoning ordinance.

Applicant: Virk Brothers, LLC

Property Owner: Virk Brothers, LL.C

Related Petitions: none

Effect of Passage: Property will be rezoned to the C3-General Commercial zoning district,
along with a Written Commitment to prohibit other C3 uses. The
rezoning will allow the existing use to conform to the ordinance.

Effect of Non-Passage: The property will remain zoned C2-Limited Commercial, which does not

permit new gas stations. The existing investment is non-conforming,
which affects how the property can be developed or expanded in the
future,



