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BILL NO. $-23-05-07
SPECIAL ORDINANCE NO. S-

AN  ORDINANCE approving CONSTRUCTION
CONTRACT — WPCP MCC-P4 REPLACEMENT 2023
- WORK ORDER #76920 — ($215,730.00) — between
SHAMBAUGH & SON, LP and the City of Fort Wayne,
Indiana, by and through its Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE CONMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:
SECTION 1. That the CONSTRUCTION CONTRACT - WPCP
MCC-P4 REPLACEMENT 2023 - WORK ORDER #76920 — ($215,730.00) —
between SHAMBAUGH & SON, LP and the City of Fort Wayne, Indiana, by and
through its Board of Public Works, is hereby ratified, and affirmed and approved in
all respects, respectfully for:
All labor, insurance, material, equipment, tools, power, transportation,
miscellaneous equipment, etc., necessary for REPLACING THE
EXISTING MCC-P4, LOCATED IN THE WEST AERATION
BUILDING AT THE WATER POLLUTION CONTROL PLANT;

involving a total cost of TWO HUNDRED FIFTEEN THOUSAND SEVEN
HUNDRED THIRTY and 00/100 DOLLARS - ($215,730.00). A copy of said
Contract is on file with the Office of the City Clerk and made available for public
inspection, according to law.

SECTION 2. That this Ordinance shall be in full force and effect from

and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Malak Heiny, City Attorney
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CONTRACT FOR CONSTRUCTION OF A SMALL PROJECT

This Contract is by and between Board of Public Works of the City of Fort Wayne {Owner) and
Shambaugh & Son, LP (Contractor}. Owner and Contractor hereby agree as follows:

ARTICLE 1—THE WORK
1.01 Work

A.

Work includes all labor, materials, equipment, services, and documentation necessary to
construct the Project defined herein. The Work may include related services such as testing,
start-up, and commissioning, all as required by the Contract Documents.

The Contractor shall complete all Work as specified or indicated in the Contract Documents.

The Project is generally described as follows:

1. 76920 - WPCP MCC-P4 Replacement 2023 which consists of This project shall consist of
replacing the existing MCC-P4, located in the West Aeration Building at the Water
Pollution Control Plant..

2. The Site of the Work includes property, easements, and designated work areas described
in greater detail in the Contract Documents but generally located Drawing SY-21575,
pages 1 through 9.

ARTICLE 2—CONTRACT DOCUMENTS

2.01  Intent of Contract Documents

A.

It is the intent of the Contract Documents to describe a functionally complete Project. The
Contract Documents do not indicate or describe all of the Work required to complete the
Project. Additional details required for the correct installation of selected products are to be
provided by the Contractor and coordinated with Owner and Engineer. This Contract
constitutes the entire agreement between Owner and Contractor, and supersedes prior
negotiations, representations, and agreements, whether written or oral. The Contract
Documents are complementary; what is required by one part of the Contract Documents is
as binding as if required by other parts of the Contract Documents.

Engineer will be the initial interpreter of the requirements of the Contract Documents, and
judge of the acceptability of the Work under the Contract Documents. During the
performance of the Work and until final payment, Contractor and Owner shall submit to
Engineer all matters in guestion concerning the requirements of the Contract Documents, or
relating to the acceptability of the Work. Engineer will render a written clarification,
interpretation, or decision on the issue submitted, or initiate a modification to the Contract
Documents.

Contractor, and its subcontractors and suppliers, shall not have or acquire any title 10 or
ownership rights to any of the Drawings, Specifications, or other documents {including copies
or electronic media versions) prepared by Engineer or its consultants.

Contract Price or Contract Times: References to a change in “Contract Price or Contract Times”
or “Comtract Times or Contract Price” or similar, indicate that such change applies to
(1) Contract Price, (2) Contract Times, or {3} both Contract Price and Contract Times, as
warranted, even if the term “or both” is not expressed.

Nothing in the Contract Documents creates any contractual relationship between Owner or
Engineer and any Subcontractor, Supplier, or other individual or entity performing or
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2.02

furnishing any of the Work, for the benefit of such Subcontractor, Supplier, or other individual
or entity.

Contract Documents Defined

A.

The Contract Documents consist of the following documents:

1. This Contract for Construction of a Smali Project.
Performance bond.

E-Verify Affidavit

Specifications as listed in the Specifications Table of Contents.
Drawings as listed on the Drawing Sheet index.

Addenda.

The following which may be delivered or issued on or after the Effective Date of the
Contract:

a. Notice to Proceed 00 61 90

b. Change Orders 00 63 63

Nown s wN

Owner will deliver to Contractor up to three (3} printed and one (1) electronic portable
document format (PDF) copies of the Contract Documents.

ARTICLE 3—ENGINEER

3.01

Engineer

A

The Engineer for this Project is City Utilities

ARTICLE 4—CONTRACT TIMES

4.01

4.02

4.03

Contract Times

A,

The Work will be substantially complete within 389 days after the Effective Date of the
Contract and completed and ready for final payment within 431 days after the Effective Date
of the Contract.

Liquidated Damages

A

Contractor and Owner recognize that time is of the essence in the performance of the
Contract, and that Owner will incur damages if Contractor does not complete the Work
according to the requirements of Paragraph 4.01. Because such damages would be difficult
and costly to determine, Owner and Contractor agree that as liquidated damages for delay in
completion (but not as a penalty) Contractor shall pay Owner $1,000.00 for each day that
expires after the Contract Time for substantial completion.

Owner and Contractor agree that as liguidated damages for delay in completion (but notasa
penalty) Contractor shall pay Owner $1,000.00 for each day that expires after the Contract
Time for final completion.

Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes
with the performance or progress of the Work, then Contractor shall be entitled to an
equitable adjustment in the Contract Times or Contract Price.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delay,
disruption, or interference caused by or within the control of Contractor or its subcontractors
or suppliers.
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C. If Contractor's performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the controlf of Qwner, Contractor, and those
for which they are responsible, then Contractor shall be entitled to an equitable adjustment
in Contract Times.

D. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for any
delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor or Contractor’s subcontractors or
suppliers.

404  Progress Schedules

A. Contractor shall develop a progress schedule and submit it to Engineer for review and
comment before starting Work on the Site. Contractor shall modify the schedule in
accordance with Engineer’s comments.

8. Contractor shall update and submit the progress schedule to Engineer each month. Owner
may withhold payment if Contractor fails to submit the schedule.

ARTICLE 5—CONTRACT PRICE
501  Payment

A. Owner shall pay Contractor, in accordance with the Contract Documents, the lump sum
amount of $[240,730.00} for all Work as per quest worksheet.

Payment will be made in an amount equal to the total of all extended prices for actual Work
completed. The extended price is determined by multiplying the unit price times the actual
guantity of that Work item completed. Actual quantities installed will be determined by the

Engineer.
ARTICLE 6—BONDS AND INSURANCE
6.01 Bonds

A. When Contractor delivers the signed counterparts of the Contract to Owner, Contractor shall
also deliver the performance bond to Owner. Each hond must be in an amount equal to the
Contract Price, as security for the faithful performance and payment of all of Contractor’s
obligations under the Contract. These bonds must remain in effect until the completion of the
correction period specified in Paragraph 7.12 but, in any case, not less than one year after the
date when final payment becomes due.

6.02 Insurance

A. When Contractor delivers the signed counterparts of the Contract to Owner, Contractor shall
furnish certificates, endorsements, and any other evidence of insurance requested by Owner.
thsurance is to be provided by companies that are duly licensed or authorized in the
jurisdiction in which the Project is focated with a minimum A.M. Best rating of A-Vii or better.
Contractor shall provide insurance in accordance with the following:

1. Contractor shall provide coverage for not less than the following amounts, or greater
where required by Laws and Regulations:
a. Workers’ Compensation and Employer’s Liability
1) State: Statutory
2) Employer’s Liability $100,000.00
b. Commercial General Liability
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1} General Aggregate:
{(Except Products-Completed Operations}): $2,000,000

2) Products-Compieted
Operations Aggregate: $1,000,000

3) Personal and Advertising
Injury (Per Person/Organization): $1,000,000

4) Bodily Injury and Property
Damage (Each Occurrence): $1,000,000

5} Property Damage liability insurance will provide Explosion, Collapse, and
Underground coverages where applicable.
6) Each Subcontractor employed by the Contractor or by any other Subcontractor
shall have equivalent General Liability coverage limits as provided above,
c. Automobile Liability

1) Combined Single Limit: $300,000
2) Non-owned and Hired Automobile Liability: ~ $300,000
3) Aggregate: 51,000,000

d. Excess or Umbrella Liability
1) Bodily Injury

Per Occurrence $300,000

General Aggregate $1,000,000
2) Property Damage:

Per Qccurrence $300,000

General Aggregate $1,000,000

B. All insurance policies required to be purchased and maintained will contain a provision or
endorsement that the coverage afforded will not be canceled or materially changed or
renewal refused until at least 10 days after notice has been received by the purchasing
policyholder. Within three days of receipt of any such notice, the purchasing policyholder shall
provide a copy of the notice to each other insured and Engineer.

C. Automobile liability insurance provided by Contractor will be written on an occurrence basis
and provide coverage against claims for damages because of bodily injury or death of any
person or property damage arising out of the ownership, maintenance, or use of any motor
vehicle. ‘

D. Contractor's commercial general Hability policy will be written on a 1996 or later iS50
commercial general liability occurrence form and include the following coverages and

endorsements:
1. Products and completed operations coverage maintained for three years after final
payment;

2. Blanket contractual liability coverage to the extent permitted by law;

Broad form property damage coverage; and

4, Severability of interest; underground, explosion, and collapse coverage; personal injury
coverage.

w

E. The Contractor’s commercial general liability and automaobile liahility, umbrelia or excess, and
poliution liability policies will include and list Owner and Engineer and the respective officers,
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directors, members, partners, employees, agents, consulitants, and subcontractors of each as

additional insureds; and the insurance afforded to these additional insureds will provide

primary coverage for all claims covered thereby (including, as applicable, those arising from

both ongoing and completed operations) on a non-contributory basis.

1. Additional insured endorsements will include both ongoing operations and products and
completed operations coverage through 1SO Endorsements CG20101001 and
CG 20 37 10 01 (together). if Contractor demonstrates to Owner that the specified SO
endorsements are not commercially available, then Contractor may satisfy this
requirement by providing equivalent endorsements.

2. Contractor shall provide SO Endorsement CG 20320704, “Additional Insured—
Engineers, Architects or Surveyors Not Engaged by the Named Insured” or its equivalent
for design professional additional insureds.

F. Umbrelia or excess liahility insurance will be written over the underlying employer’s liability,
commercial general liability, and automobile liability insurance. The coverage afforded must
be at least as broad as that of each and every one of the underlying policies. Contractor may
meet the policy limits specified for employer’s liability, commercial general liability, and
automobile liability through the primary policies alone, or through combinations of the
primary insurance policy’s policy limits and partial attribution of the policy limits of an
umbrella or excess liability policy that is at least as broad in coverage as that of the underlying

policy.

G. The Contractor shall provide property insurance covering physical loss or damage during
construction to structures, materials, fixtures, and equipment, including those materials,
fixtures, or equipment in storage or transit.

H. If Contractor has failed to obtain and maintain required insurance, Owner may exclude the
Contractor from the Site, impose an appropriate set-off against payment, and exercise
Owner's termination rights under Article 15.

ARTICLE 7~~CONTRACTOR’S RESPONSIBILITIES
7.01  Contractor’s Means and Methods of Construction

A. Contractor shall be solely responsible for the means, methods, techniques, sequences, and
procedures of construction.

B. If professional engineering or other design services are needed to carry out Contractor’s
responsibitities for construction means, methods, technigues, sequences, and procedures, or
for Site safety, then Contractor shall cause such services to be provided by a properly licensed
design professional, at Contractor's expense. Neither Owner nor Engineer has any
responsibility with respect to (1) Contractor’s determination of the need for such services,
(2) the qualifications or licensing of the design professionals retained or employed by
Contractor, (3) the performance of such services, or (4) any errors, omissions, or defects in
such services.

7.02  Supervision and Superintendence

A. Contractor shall supervise and direct the Work competently and efficiently, devoting such
attention thereto and applying such skills and expertise as may be necessary to perform the
Work in accordance with the Contract Bocuments.
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7.03

B. At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who will not be replaced without notice to and approval by the Owner and
Engineer except under extraordinary circumstances,

C. Contractor shall maintain good discipline and order at the Site.

D. Except as otherwise required for the safety or protection of the Work or persons or property
at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all
Work at the Site will be performed during regular working hours, Monday through Friday.

Other Work at the Site

A. Inaddition to and apart from the Work of the Contractor, other work may occur at or adjacent
to the Site. Contractor shall take reasonable and customary measures to avoid damaging,
delaying, disrupting, or interfering with the work of Owner, any other contractor, or any utility
owner performing other work at or adjacent to the Site,

1. The following other projects are in vicinity to the site. Contractor shall coordinate laydown

and parking areas with the following projects:

Other construction contracts have been or will be awarded by Owner that are in close proximity to or
border on the Work of this Contract. Work under these other contracts is briefly described as follows:

Project Name |Anticipated Dates |Near or Overlapping? Notes:
Aeration 05/2023-11/2024 Overlapping Circuits for project will be connected
Diffuser to new electrical equipment
Improvements installed in this project.

\
7.04  Services, Materials, and Equipment

7.05

7.06

A,

Unless otherwise specified in the Contract Documents, Contractor shall provide and assume
full responsibility for everything necessary for the performance, testing, start-up, and
completion of the Work.

All materials and equipment incorporated into the Work must be new and of good quality,
and be stored, applied, installed, connected, erected, protected, used, cleaned, and
conditioned in accordance with instructions of the applicable supplier, except as otherwise
may be provided in the Contract Documents.

Subcontractors and Suppfiers

A.

Just as Contractor is responsible for its own acts and omissions, Contractor shall be fully
responsible to Owner and Engineer for all acts and omissions of Contractor’s employees; of
suppliers and subcontractors, and their employees; and of any other individuals or entities
performing or furnishing any of the Work. The Contractor’s retention of a subcontractor or
supplier for the performance of parts of the Work will not relieve Contractor’s obligation to
Owner to perform and complete the Work in accordance with the Contract Documents.

Licenses, Fees and Permits

A,

Contractor shall pay all license fees and royalties and assume all costs incident to performing
the Work or the incorporation in the Work of any invention, design, process, product, or
device which is the subject of patent rights or copyrights held by others.
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7.07

7.08

7.09

B.

Contractor shall obtain and pay for all construction permits, licenses, and certificates of
occupancy, unless otherwise provided in the Contract Documents.

Laws and Regufations; Taxes

A,

Contractor shall give all notices required by, and shall comply with, all local, state, and federal
laws and regulations applicable to the performance of the Work. Neither Owner nor Engineer
shall be responsible for monitoring Contractor’'s compliance with any laws or regulations.

If Contractor performs any Work or takes any other action knowing or having reason to know
that it is contrary to laws or regulations, Contractor shall bear all resulting costs and losses,
and to the fullest extent permitted by law Contractor shall indemnify and hold harmless
Owner and Engineer, and the officers, directors, members, partners, employees, agents,
consultants, and subcontractors of each and any of them, from and against all such claims,
costs, losses, and damages.

Contractor shall pay all applicable sales, consumer, use, and other similar taxes.

Pursuant to the Indiana State Gross Retail Sales Act, all tangible, personal property, which
becomes a component part of the Work is exempt, from Indiana General Sales Tax. This
exemption applies to purchases of tangible property made by the Contractor, which
incorporates such property into the Work and transfers such property to the Owner in
fulfilment of the Contract. Certification of exempt use shall be made in accordance with the
State of Indiana.

Record Documents

A,

Contractor shall maintain one printed record copy of all Drawings, Specifications, Addenda,
Change Orders, Work Change Directives, Field Orders, written interpretations and
clarifications, and approved shop drawings in a safe place at the Site. Contractor shall
annotate them to show changes made during construction. Contractor shall deliver these
record documents to Engineer upon compietion of the Work.

Safety and Protection

A

D.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work.

Contractor shall designate a qualified and experienced safety representative whose duties
and responsibilities are the prevention of Work-related accidents and the maintenance and
supervision of safety precautions and programs.

Contractor shall take all necessary precautions for the safety of, and shall provide the

necessary protection to prevent damage, injury, or loss to:

1. All persons on the Site or who may be affected by the Work;

2. Al the Work and materials and equipment to be incorporated therein, whether in storage
on or off the Site; and

3. Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and underground
facilities not designated for removal, relocation, or replacement in the course of
construction.

All damage, injury, or loss to any property caused, directly or indirectly, in whole or in part,
by Contractor, or anyone for whose acts the Contractor may be liable, will be remedied by
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Contractor at its expense {except damage or loss attributable to the fault of the Contract
Documents or to the acts or omissions of Owner or Engineer and not attributable, directly or
indirectly, in whole or in part, to the fault or negligence of Contractor}.

Contractor shall be responsible for coordinating any exchange of safety data sheets or other
hazard communication information required to be made available fo or exchanged between
or among employers at the Site in accordance with laws or regulations.

In emergencies affecting the safety or protection of the Work or persons or property at the
Site or adjacent thereto, Contractor shall act to prevent damage, injury, or loss. Contractor
shall give Engineer prompt notice if Contractor believes that any significant changes in the
Work or variations from the Contract Documents have been caused by an emergency or are
required as a result of Contractor’s response to an emergency. If Engineer determines that a
change in the Contract Documents is required because of an emergency or Contractor’s
response, a Work Change Directive or Change Order wiil be issued.

7.10  Submittals

A.

Contractor shall review and coordinate shop drawings, samples, and other submittals with
the requirements of the Work and the Contract Documents, and shall verify all related field
measurements, quantities, dimensions, specified performance and design criteria, installation
requirements, materials, catalog numbers, and similar information. Contractor shalt confirm
that the submittal is complete with respect to all related data included in the submittal.

Shop drawings and samples must bear a stamp or specific written certification that Contractor
has satisfied its obligations under the Contract Documents with respect to Contractor’s review
of that submittal, and that Contractor approves the submittal.

With each shop drawing or sample submittal, Contractor shall give Engineer specific written
notification, in a communication separate from the shop drawing or sample, of any variations
that the shop drawing or sample may have from the requirements of the Contract Documents.

Engineer will provide timely review of submittals. Engineer’'s review and approval of
submittals will not extend to the means, methods, techniques, sequences, or procedures of
construction, or to safety precautions or programs.

Engineer’s review of shop drawings and samples will be only to determine if the items covered
will, after installation or incorporation in the Work, comply with the requirements of the
Contract Documents, and be compatible with the design concept of the completed Project as
a functioning whole.

Engineer’'s review and approval of a separate item in a shop drawing or sample does not
indicate approval of the assembly in which the item functions.

Contractor shall make corrections required by Engineer, return the required number of
corrected copies of shop drawings, and submit new samples for review and approval.
Contractor shall direct specific attention in writing to revisions other than the corrections
called for by Engineer on previous submittals.

Shop drawings are not Contract Documents.
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7.11 Warranties and Guarantees

A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Dacuments and will not be defective. Engineer and its consultants are entitled to
rely on Contractor’s warranty and guarantee.

7.12  Correction Period

A,

If within one year after the date of substantial completion, any Work is found to be defective,
or if the repair of any damages to the Site, adjacent areas that Contractor has arranged to use
through construction easements or otherwise, or other adjacent areas used by Contractor as
permitted by laws and regulations, is found to be defective, then Contractor shalt promptly
correct any such defective Work and repairs, at no cost to Owner.

7.13  Indemnification

A,

To the fullest extent permitted by law, and in addition to any other obligations of Contractor
under the Contract or otherwise, Contractor shall indemnify and hold harmless Owner and
Engineer, and the officers, directors, members, pariners, employees, agents, consultants, and
subcontractors of each and any of them, from all losses, damages, costs, and judgments
{including but not limited to all fees and charges of engineers, architects, attorneys, and cther
professionals, and all court or arbitration or other dispute resolution costs) arising from third-
party claims or actions relating to or resulting from the performance or furnishing of the
Work, provided that any such claim, action, loss, cost, judgment or damage is attributable to
bodily injury, sickness, disease, or death, or to damage to or destruction of tangible property
(other than the Work itself}, including the loss of use resulting therefrom, but only to the
extent caused by any negligent act or omission of Contractor, any subcontractor, any supplier,
or any individual or entity directly or indirectly employed by any of them to perform any of
the Work, or anyone for whose acts any of them may be liable.

ARTICLE 8—OWNER’S RESPONSIBILITIES

8.01  Responsibilities

Except as otherwise provided in the Contract Documents, Owner shall issue all

A
communications to Contractor through Engineer.

B. Owner shall make payments to Contractor as provided in this Contract.

C. Owner shall provide the Site and easements required to construct the Project.

D. While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been informed.

E. Owner shall furnish copiés of any applicable Owner safety programs to Contractor.

F. If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, unless stated elsewhere in the Contract Documents, Owner shall have sole authority
and responsibility for such coordination.

G. Owner shall not supervise, direct, or have control or authority over, nor be responsible for,
Contractor's means, methods, techniques, sequences, or procedures of construction, or for
related safety precautions and programs, or for any failure of Contractor to comply with laws
and regulations applicable to the performance of the Work. Owner will not be responsible for
Contractor’s failure to perform the Work in accordance with the Contract Documents.
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ARTICLE 9—ENGINEER’S STATUS DURING CONSTRUCTION

9.01  Engineer’s Status

A,
B.

Engineer will be Owner's representative during construction.

Neither Engineer’s authority or responsibility under this Article 9 or under any other provision
of the Contract, nor any decision made by Engineer in good faith either to exercise or not
exercise such authority or responsibility, or the undertaking, exercise, or performance of any
authority or responsibility by Engineer, will create, impose, or give rise to any duty in contract,
tort, or otherwise owed by Engineer to Contractor, its subcontractors, suppliers, or sureties,
or to any employee or agent of any of them.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction. Engineer will not be required to make exhaustive or continuous inspections to
check the guality or quantity of the Work.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor's means, methods, technigues, sequences, or procedures of construction, or for
related safety precautions and programs, or for any failure of Contractor to comply with laws
and regulations applicable to the performance of the Work. Engineer will not be responsible
for Contractor’s failure to perform the Work in accordance with the Contract Documents.

ARTICLE 10—CHANGES IN THE WORK
10.01 Authority to Change the Work

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any time
or from time to time, order additions, deletions, or revisions in the Work.

10.02 Change Orders

A.

B.

Owner and Contractor shall execute appropriate Change Orders covering:

1. Changes in Contract Price or Contract Times which are agreed to by the parties, including
any undisputed sum or amount of time for Work actually performed in accordance with
a Work Change Directive;

2. Changes in the Work which are: (&) ordered by Owner or {b) agreed to by the parties or
{c) resulting from the Engineer’s decision, subject to the need for Engineer’s
recommendation if the change in the Work involves the design (as set forth in the
Drawings, Specifications, or otherwise}, or other engineering or technical matters; and

3. Changes in the Contract Price or Contract Times or other changes which embody the
substance of any final binding resuits under Article 12.

If the provisions of any bond require notice to be given to a surety of any change affecting the
general scope of the Work or the provisions of the Contract Documents {including, but not
limited to, Contract Price or Contract Times), the giving of any such notice will be Contractor’s
responsibility. The amount of each applicable bond will be adjusted to reflect the effect of
any such change.

10.03  Work Change Directive

A. A Work Change Directive may be issued to Contractor ordering an addition, deletion, or
revision in the Work. A Work Change Directive will not change the Contract Price or Contract

Times, but is evidence that the parties expect that the modification ordered or documented

by the Work Change Directive will be incorporated in a subsequently issued Change Order,
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following negotiations by the parties as to the Work Change Directive’s effect, if any, on
Contract Price or Contract Times.

10.04 Field Orders

A.

Engineer may issue a Field Order to authorize minor changes in the Work, provided that the
changes do not involve an adjustment in the Contract Price or Contract Times.

If Contractor believes that a Field Order justifies an adjustment in the Contract Price or
Contract Times, then Contractor shalf request such adjustment before proceeding with the
Work.

ARTICLE 11—DIFFERING SUBSURFACE OR PHYSICAL CONDITIONS

11.01 Differing Site Conditions Process

A.

If Contractor believes that any subsurface or physical condition {including but not limited to

utilities or other underground facilities) that is uncovered or revealed at the Site either

(1) differs materially from that shown or indicated in the Contract Documents, or (2} is of an

unusual nature, and differs materially from conditions ordinarily encountered and generally

recognized as inherent in Work of the character provided for in the Contract Documents, then

Contractor shall promptly notify Owner and Engineer about such condition. Contractor shall

not further disturb such condition or perform any Work in connection with the condition

{except with respect to an emergency) until receipt of authorization to do so.

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, to the extent that the existence of a differing subsurface or physical condition, or
any related delay, disruption, or interference, causes an increase or decrease in
Contractor’s cost of, or time required for, performance of the Work. Contractor shall not
be entitled to any adjustment in the Contract Price or Contract Times if Contractor knew
of, or should have known of, the existence of the condition prior to entry into the
Contract.

After receipt of notice regarding a possible differing subsurface or physical condition,

Engineer will promptly:

1. Review the condition in question;

2. Determine if it is necessary for Owner to obtain additional exploration or tests with
respect to the condition;

3. Determine whether the condition falls within one of the twe differing site condition
categories described in Paragraph 11.01.A,;

4. Obtain any pertinent cost or schedule information from Contractor;

5. Advise Owner of Engineer’s findings, conclusions, and recommendations, including
recommendations to Owner regarding the Contractor’s resumption of Work in
connection with the subsurface or physical condition in guestion, the need for any change
in the Drawings or Specifications, and possible Contract Price or Contract Times
adjustments.

After receipt of Engineer’s findings, conclusions, and recommendations, Owner shall issue a
written statement to Contractor regarding the subsurface or physical condition in guestion,
addressing the resumption of Work in connection with such condition, indicating whether any
change in the Drawings or Specifications will be made, adopting or rejecting Engineer’s
written findings, conclusions, and recommendations, in whole or in part, and granting any
equitable adjustment in Contract Times or Contract Price to which Contractor is entitled.
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ARTICLE 12—CLAIMS AND DISPUTE RESOLUTION

12.01 Claims Process

A,

The party submitting a claim shall deliver it directly to the other party to the Contract and the
Engineer promptly (but in no event later than 10 days) after the start of the event giving rise
thereto.

The party receiving a claim shall review it thoroughly, giving full consideration to its merits.
The two parties shall seek to resolve the claim through the exchange of information and direct
negotiations. All actions taken on a claim must be stated in writing and submitted to the other

party.

If efforts to resolve a claim are not successful, the party receiving the claim may deny it by
giving notice of denial to the other party. If the receiving party does not take action on the
claim within 45 days, the claim is deemed denied.

If the dispute is not resolved to the satisfaction of the parties, Owner or Contractor shall give
notice to the other party of the intent to submit the dispute to a court of competent
jurisdiction unless the Owner and Contractor both agree to an alternative dispute resolution
process.

ARTICLE 13—TESTS AND INSPECTIONS; CORRECTION OF DEFECTIVE WORK

13.01 Tests and Inspections

A,

Owner and Engineer will have access to the Site and the Work at reasonable times for
observation, inspection, and testing. Contractor shall provide proper and safe conditions for
such access.

Contractor shall give Engineer timely notice of readiness of the Work for all required
inspections and tests, and shall cooperate with inspection and testing personnel to facilitate
required inspections and tests.

Except as otherwise provided in the Contract Documents, Contractor shall be responsible for
arranging, obtaining, and paying for all inspections and tests required: {1} by the Contract
Documents; {2) by codes, laws, or regulations; (3)to attain Owner's and Engineer’s
acceptance of materials or equipment; and (4) to obtain Engineer’s approval prior to purchase
of materiais, mix designs, or equipment.

If any Work that is to be inspected, tested, or approved is covered by Contractor without
written concurrence of Engineer, Contractor shall, if requested by Engineer, uncover such
Work for observation. Such uncovering will be at Contractor’s expense,

13.02 Defective Work

A. Contractor warrants that the Work is not defective.
8. Engineer has the authority to determine whether Work is defective, and to reject defective
Work.
C. Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will be
given to Contractor.
D. The Contractor shall promptly correct all defective Work.
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When correcting defective Work, Contractor shall take no action that would void or otherwise
impair Owner's warranty and guarantee on said Work.

If the Work is defective or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work
will conform to the Contract Documents, then Owner may order Contractor to stop the Work,
or any portion thereof, until the cause for such order has been eliminated.

ARTICLE 14—PAYMENTS TO CONTRACTOR

14.01 Progress Payments

14.02

14.03

14.04

14.65

A.

Contractor shall prepare a schedule of values that will serve as the basis for progress
payments. The schedule of values will be in a form acceptable to Engineer. Lump sum items
will be broken into units that allow for measurement of Work in progress. For unit price work,
the unit price breakdown in Article 5 will be used as the schedule of values.

Applications for Payments

A,

Contractor shall submit signed applications for payment to Engineer monthly, in a form
acceptable to the Engineer. Contractor shall provide supporting documentation required by
the Contract Documents, Owner will pay for Work completed as of the date of the application
for payment.

Beginning with the second application for payment, each application must include an affidavit
of Contractor stating that all previous progress payments have been applied to discharge
Contractor’s obligations associated with the prior applications for payment.

Retainage

A,

The Owner shall retain 5% of each progress payment until the Work is substantially complete,
and 5% until all requirements of Vendor Compliance Office have been fulfilled

Review of Applications

Al

Within 10 days after receipt of each application for payment, Engineer will either recommend
payment and present the application for payment to Owner or return the application for
payment to Contractor indicating Engineer’s reasons for refusing to recommend payment.
The Contractor will make the necessary corrections and may resubmit the application for
payment.

Engineer will recommend reductions in payment (set-offs) which, in the opinion of the
Engineer, are necessary to protect Owner from loss because the Work is defective and
requires correction or replacement.

The Owner is entitled to impose set-offs against payment based on any claims that have been
made against Owner, or any incurred costs, losses, or damages, on account of Contractor’s
conduct in the performance of the Work; for defective Work; or for liquidated damages that
have accrued as a result of Contractor’s failure to complete the Work.

Contractor’s Warranty of Title

A,

Contractor warrants and guarantees that title to all Work, materials, and equipment furnished
under the Contract will pass to Owner free and clear of {1) all liens and other title defects, and
(2} all patent, licensing, copyright, or royalty obligations, no later than 7 days after the time
of payment by Owner.
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14.06 Substantial Completion

A,

When Contractor considers the Work ready for its intended use, Contractor shall request that
Engineer issue a certificate of substantial completion. Contractor shall at the same time
submit to Owner and Engineer an initial draft of punch list items to be completed or corrected
before final payment.

Promptly after Contractor’s request, Engineer will inspect the Work with Owner and
Contractor to determine the status of completion. If Engineer does not consider the Work
substantially complete, Engineer will notify Contractor and Owner of the reasons for
Engineer’s decision.

If Engineer considers the Work substantially complete, or upon resolution of all reasons for
non-issuance of a certificate, Engineer wiil deliver to Owner and Contractor a certificate of
substantial completion that will fix the date of substantial completion and include a punch fist
of items to be completed or corrected befare final payment.

Substantial Completion for this project is defines as: Instaliation of new panelboards,
wireways, conduit, conductors, and all appurtenances. Testing of new equipment, and
transfer of all loads to new equipment.

14.07 Final Inspection

A,

Upon notice from Contractor that the entire Work is complete, Engineer will promptly make
a final inspection with Owner and Contractor, and will notify Contractor of alf particulars in
which this inspection reveals that the Work is incomplete or defective. Contractor shall
immediately take such measures as are necessary to complete such Work and remedy such
defects.

14.08 Final Payment

A,

B.

C.

Contractor may make application for final payment after satisfactorily completing all Work,
including providing all maintenance and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance, certificates of inspection, annotated record
documents, and other documents.

The final application for payment must be accompanied (except as previously delivered) by:

1. All documentation called for in the Contract Documents;

2. Consent of the surety to final payment;

3. Satisfactory evidence that all titie issues have been resolved such that title to all Work,
materials, and equipment has passed to Owner free and clear of any liens or other title
defects, or will so pass upon final payment;

4, Alist of all pending claims; and

5. Complete and legally effective releases or waivers {satisfactory to Owner) of all lien rights
arising out of the Work, and of liens filed in connection with the Work.

The Work is complete {subject to surviving obligations) when it is ready for final payment as
established by the Engineer’s written recommendation of final payment and issuance of
notice of the acceptability of the Work.

14.08 Waiver of Claims

A. By making final payment, Owner waives its claim or right to liquidated damages or other
damages for late completion by Contractor, except as set forth in an outstanding claim, set-
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off, or express reservation of rights by Owner. Owner reserves all other claims or rights after
final payment.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted as a claim.

ARTICLE 15—SUSPENSION OF WORK AND TERMINATION
15.01 Owner May Suspend Work

A

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 60 consecutive days by notice to Contractor and Engineer. Such
notice will fix the date on which Work will be resumed. Contractor shall resume the Work on
the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price or
Contract Times, to the extent directly attributable to any such suspension.

15.02 Owner May Terminate for Cause

A,

Contractor’s failure to perform the Work in accordance with the Contract Documents or other
failure to comply with a material term of the Contract Documents will constitute a default by
Contractor and justify termination for cause.

If Contractor defaults in its obligations, then after giving Contractor and any surety 10 days’

notice that Owner is considering a declaration that Contractor is in default and the

termination of the Contract, Owner may proceed to:

1. Declare Contractor to be in default, and give Contractor and any surety notice that the
Contract is terminated; and

2. Enforce the rights available to Owner under any applicable performance bond.

Owner may not proceed with termination of the Contract under Paragraph 15.02.B if
Contractor within 7 days of receipt of notice of intent to terminate begins to correct its faifure
to perform and proceeds diligently to cure such faiiure.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

In the case of a termination for cause, if the cost to complete the Work, including related
claims, costs, losses, and damages, exceeds the unpaid contract balance, Contractor shall pay
the difference to Owner.

If Contractor has provided a performance bond, the provisions of that bond will govern over
any inconsistent provisions of Paragraph 15.02.

15.03 Owner Muay Terminate for Convenience

A,

Upon 7 days’ notice to Contractor, Owner may, without cause and without prejudice to any

other right or remedy of Owner, terminate the Contract. In such case, Contractor shall be paid

for the following, without duplication of any items:

1. Completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, less any set-offs, and including fair and
reasonable sums for overhead and profit on such Work;
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B.

2. Expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials, or equipment as required by the Contract Documents in
connection with uncompleted Work, plus fair and reasonable sums for overhead and
profit on such expenses; and

3. Other reasonable expenses directly attributable to termination, including costs incurred
to prepare a termination for convenience cost proposal.

Contractor shall not be paid for any loss of anticipated profits, or revenue, post-termination
overhead costs, or other economic loss arising out of or resuiting from such termination.

15.04 Contractor May Stop Work or Terminate

A,

If, through no act or fault of Contractor, (1)the Work is suspended for more than
60 consecutive days by Owner or under an order of court or other public authority, or
(2} Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon 7 days’ notice to Owner, and provided Owner does not remedy such
suspension or failure within that time, either stop the Work until payment is received, or
terminate the Contract and recover payment from the Owner,

ARTICLE 16—~CONTRACTOR’S REPRESENTATIONS

16.01 Contractor Representations

A,

Contractor makes the following representations when entering into this Contract:

1. Contractor has examined and carefully studied the Contract Documents.

2. Contractor has visited the Site, conducted a thorough visual examination of the Site and
adjacent areas, and become familiar with the general, local, and Site conditions that may
affect cost, progress, and performance of the Work.

3. The Contract Documents are generally sufficient to indicate and convey understanding of
all terms and conditions for performance and furnishing of the Work,

4. Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that, without exception, all prices in the Contract are premised upon
performing and furnishing the Work required by the Contract Documents.

ARTICLE 17—MISCELLANEQUS

17.01 Giving Notice

A.

Whenever any provision of the Contract Documents requires the giving of notice to Owner,
Engineer, or Contractor, such notice must be in writing, and delivered in person (by
commercial courier or otherwise); by registered or certified mail; or by e-mail to the recipient,
with the words “Formal Notice” or similar in the e-mail’s subject line.

17.02 Cumulative Remedies

A,

The duties and obligations expressly imposed by this Contract, and the rights and remedies
expressly available to the parties under this Contract, are in addition to, and are not to be
construed in any way as a limitation of, any duties, obligations, rights, or remedies otherwise
imposed or available by laws or regulations, by warranty or guarantee, or by other provisions
of the Contract.

17.03 Limitation of Damages

A. Neither Owner, Engineer, nor any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors, shall be liable to Contractor for any claims, costs,
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losses, or damages sustained by Contractor on or in connection with any other project or
anticipated project.

17.04 No Waiver
A. A party’s non-enforcement of any provision will not constitute a waiver of that provision, nor
will it affect the enforceability of that provision or of the remainder of this Contract.
17.05 Survival of Obligations
A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or termination
of the Contract or of the services of Contractor.
17.06 Contractor’s Certifications
A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or entering into the Contract.
17.07 Controfling Law
A. This Contract is to be governed by the law of the state in which the Project is located.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement {Contract/Resolution Number
76920). One counterpart has been delivered to Owner, and one counterpart delivered to Contractor. All
portions of the Contract Documents have been signed or have been identified by Owner and Contractor or

on their behalf.

This Agreement will be effective on

, {(which is the Effective Date of the

Agreement).
CONTRACTOR:
SHAMBAUGH & SON, LP

BY:
{Name)

TITLE:
DATE:

(Date signed by Contractor)

Address for giving notices:
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OWNER:
CITY OF FORT WAYNE

BY:
Thomas C. Henry, MAYOR

Board of Public Works

BY:

Shan Gunawardena, CHAIR
BY:

Kumar Menon, MEMBER
BY:

Chris Guerrero, MEMBER
ATTEST:

Michelle Fulk-Vondran, CLERK

DATE:

{Date signed by Board)
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ACKNOWLEDGMENT (CONTRACTOR}

STATE OF )

S5:)
COUNTY OF )
BEFORE ME, a Notary Public, in and for said County and State, this day of , ,
personally appeared the within named who under penaity of perjury says that
he is the of and as such duly authorized to execute the
foregoing instrument and acknowledged the same as the voluntary act and deed of for

the uses and purposes therein set forth.

IN WITNESS WHEREOQF, hereunto subscribed my name, affixed my official seal.

Notary Public

Printed Name of Notary
My Commission Expires:

Resident of County

ACKNOWLEDGMENT {OWNER})

STATE OF INDIANA )
§8:)
COUNTY OF ALLEN )

BEFORE ME, a Notary Public, in and for said County and State, this day of , ,
personally appeared the within named Thomas C. Henry, Shan Gunawardena, Kumar Menon, Chris
Guerrero and Michelle Fulk-Vondran, by me personally known, whe being by me duly sworn said that they
are respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of the Board of
Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on behalf of the City
of Fort Wayne, Indiana, with full authority so to do and acknowledge said instrument to be in the voluntary
act and deed of said City for the uses and purposes therein set forth.

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal.

Notary Public

Printed Name of Notary
My Commission Expires:

Resident of Count.
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Exhibit A to Contract for Construction of a Small Project

ARTICLE 1—DEFINITIONS AND TERMINOLOGY
1.01  Defined Terms

A. Wherever used in the Bidding Reguirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with initial
capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1. Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

2. Agreement—The written instrument, executed by Owner and Contractor, that sets forth
the Contract Price and Contract Times, identifies the parties and the Engineer, and
designates the specific items that are Contract Documents.

3. Application for Payment—The document prepared by Contractor, in a form acceptable to
Engineer, to request progress or final payments, and which is to be accompanied by such
supporting documentation as is required by the Contract Documents.

4. Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices for
the Work to be performed.

5. Bidder—An individual or entity that submits a Bid to Owner.

6. Bidding Documents—The Bidding Requirements, the proposed Contract Documents, and
all Addenda.

7. Bidding Requirements—The Advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

8. Change Order—A document which is signed by Contractor and Owner and authorizes an
addition, deletion, or revision in the Work or an adjustment in the Contract Price or the
Contract Times, or other revision to the Contract, issued on or after the Effective Date of
the Contract.

9. Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price or
Contract Times; contesting an initial decision by Engineer concerning the requirements
of the Contract Documents or the acceptability of Work under the Contract Documents;
challenging a set-off against payments due; or seeking other relief with respect to the
terms of the Contract.

10. Claim

a. Ademand or assertion by Owner directly to Contractor, duly submitted in
compliance with the procedural requirements set forth herein, seeking an
adjustment of Contract Price or Contract Times; contesting an initial decision by
Engineer concerning the requirements of the Contract Documents or the
acceptability of Work under the Contract Documents; contesting Engineer’s decision
regarding a Change Proposal; seeking resolution of a contractual issue that Engineer
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11.

i2.

13.

14.

15.

16.

i7.
18.

19.

20.

21

has declined to address; or seeking other relief with respect to the terms of the
Contract.

b. A demand or assertion by Contractar directly to Owner, duly submitted in
compliance with the procedural requirements set forth herein, contesting Engineer’s
decision regarding a Change Propaosal, or seeking resolution of a contractual issue
that Engineer has declined to address.

c. Ademand or assertion by Owner or Contractor, duly submitted in compliance with
the procedural requirements set forth herein, made pursuant to Paragraph
12.01.A.4, concerning disputes arising after Engineer has issued a recommendation
of final payment.

d. Ademand for money or services by a third party is not a Claim.

Constituent of Concern—Ashestos, petroleum, radioactive materials, polychiorinated
biphenyls (PCBs), lead-based paint (as defined by the HUD/EPA standard), hazardous
waste, and any substance, product, waste, or other material of any nature whatsoever
that is or becomes listed, regulated, or addressed pursuant to Laws and Regulations
regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic, or dangerous waste, substance, or material.

Contract—The entire and integrated written contract between Qwner and Contractor
concerning the Work.

Contract Documents—Those items so designated in the Agreement, and which together
comprise the Contract.

Contract Price—The money that Owner has agreed to pay Contractor for completion of
the Work in accordance with the Contract Documents.

Contract Times—The number of days or the dates by which Contractor shall: (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.

Contractor—The individual or entity with which Owner has contracted for performance
of the Work.

Cost of the Work—See Paragraph 13.01 for definition.

Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

Efectronic Document—Any Project-related correspondence, attachments to
correspondence, data, documents, drawings, information, or graphics, including but not
limited to Shop Drawings and other Submittals, that are in an electronic or digital
format.

Electronic Means—Electronic mail {email), upload/download from a secure Project
website, or other communications methods that allow: (a) the transmission or
communication of Electronic Documents; (b) the documentation of transmissions,
including sending and receipt; {c) printing of the transmitted Electronic Document by the
recipient; (d} the storage and archiving of the Electronic Bocument by sender and
recipient; and (e) the use by recipient of the Electronic Document for purposes
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22.
23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

permitted by this Contract. Electronic Means does not include the use of text messaging,
or of Facebook, Twitter, Instagram, or similar social media services for transmission of
Electronic Documents.

Engineer—The individual or entity named as such in the Agreement.

Field Order—A written order issued by Engineer which reguires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Fnvironmental Condition—The presence at the Site of Constituents of
Concern in such guantities or circumstances that may present a danger to persons or
property exposed thereto.

a. The presence at the Site of materials that are necessary for the execution of the
Work, or that are to be incorporated into the Work, and that are controlled and
contained pursuant to industry practices, Laws and Regulations, and the
reguirements of the Contract, is not a Hazardous Environmental Condition.

b. The presence of Constituents of Concern that are to be removed or remediated as
part of the Work is not a Hazardous Environmental Condition.

c. The presence of Constituents of Concern as part of the routine, anticipated, and
ohvious working conditions at the Site, is not a Hazardous Environmental Condition.

Laws and Regulations; Laws or Reguiations—-Any and all applicable laws, statutes, rules,
regulations, ordinances, codes, and binding decrees, resolutions, and orders of any and
all governmental hodies, agencies, authorities, and courts having jurisdiction.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone—A principal event in the performance of the Work that the Contract requires
Contractor to achieve by an intermediate completion date, or by a time prior to
Substantial Completion of all the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of the
Bid.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which the
Contract Times will commence to run and on which Contractor shall start to perform the
Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work,
pursuant to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing the
sequence and duration of the activities comprising Contractor’s plan to accomplish the
Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers, contractors,
and others, including planning, study, design, construction, testing, commissioning, and
start-up, and of which the Work to be performed under the Contract Documents is a
part.

Agreement Between Owner and Contractor (Small Project Construction Contract) 00 52 20-22
Meodified by CUE, City of Fort Wayne (November 2020}



33,

34,

35.

36.

37.

38.

39.

40.

41.

42,

Resident Project Representative—The authorized reprasentative of Engineer assigned to
assist Engineer at the Site. As used herein, the term Resident Project Representative
(RPR) includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required
submittals and the time requirements for Engineer’s review of the submittals.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether
approved or not, are not Drawings and are not Contract Documents.

Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands or areas furnished by Owner which are designated for the use of
Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work, and
certain administrative requirements and procedural matters applicable to the Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Submittal—A written or graphic document, prepared by or for Contractor, which the
Contract Documents require Contractor to submit to Engineer, or that is indicated as a
Submittal in the Schedule of Submittals accepted by Engineer. Submittals may include
Shop Drawings and Samples; schedules; product data; Owner-delegated designs;
sustainable design information; information on special procedures; testing plans; results
of tests and evaluations, source quality-control testing and inspections, and field or Site
quality-control testing and inspections; warranties and certifications; Suppliers’
instructions and reports; records of delivery of spare parts and tools; operations and
maintenance data; Project photographic documentation; record documents; and other
such documents required by the Contract Documents. Submittals, whether or not
approved or accepted by Engineer, are not Contract Documents. Change Proposals,
Change Orders, Claims, notices, Applications for Payment, and requests for
interpretation or clarification are not Submittals.

Substantial Completion—The time at which the Work {or a specified part thereof} has
progressed to the point where, in the opinion of Engineer, the Work (or a specified part
thereof) is sufficiently complete, in accordance with the Contract Documents, so that
the Work {or a specified part thereof) can be utilized for the purposes for which it is
intended. The terms “substantially complete” and “substantially completed” as applied
to all or part of the Work refer to Substantial Completion of such Work.
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43. Successful Bidder—The Bidder to which the Owner makes an award of contract.

44. Supplementary Conditions—The part of the Contract that amends or supplements these
General Conditions.

45, Supplier—A manufacturer, fabricator, supplier, distributor, or vendor having a direct
contract with Contractor or with any Subcontractor to furnish materials or equipment to
be incorporated in the Work by Contractor cr a Subcontractor.

46, Technical Data

a. Those items expressly identified as Technical Data in the Supplementary Conditions,
with respect to either (1) existing subsurface conditions at or adjacent to the Site, or
existing physical conditions at or adjacent to the Site including existing surface or
subsurface structures {except Underground Facilities) or (2} Hazardous
Environmental Conditions at the Site.

h. If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then Technical Data is defined, with respect to conditions at
the Site under Paragraphs 5.03, 5.04, and 5.06, as the data contained in boring logs,
recorded measurements of subsurface water levels, assessments of the condition of
subsurface facilities, laboratory test results, and other factual, objective information
regarding conditions at the Site that are set forth in any geotechnical,
environmental, or other Site or facilities conditions report prepared for the Project
and made available to Contractor.

c. Information and data regarding the presence or location of Underground Facilities
are not intended to be categorized, identified, or defined as Technical Data, and
instead Underground Facilities are shown or indicated on the Drawings.

47. Underground Facilities—All active or not-in-service underground lines, pipelines,
-conduits, ducts, encasements, cables, wires, manholes, vaults, tanks, tunnels, or other
such facilities or systems at the Site, including but not limited to those facilities or
systems that produce, transmit, distribute, or convey telephone or other
communications, cable television, fiber optic transmissions, power, electricity, light,
heat, gases, oil, crude oil products, liquid petroleum products, water, steam, waste,
wastewater, storm water, other liquids or chemicals, or traffic or other controf systems.
An abandoned facility or system is not an Underground Facility.

48. Unit Price Work—Work to be paid for on the basis of unit prices.

49, Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the result
of performing or providing all labor, services, and documentation necessary to produce
such construction; furnishing, installing, and incorporating all materials and equipment
into such construction; and may include related services such as testing, start-up, and
commissioning, all as required by the Contract Documents.

50. Work Change Directive—A written directive to Contractor issued on or after the Effective
Date of the Contract, signed by OQwner and recommended by Engineer, ordering an
addition, deletion, or revision in the Work.

51. E-Verify Program -- A electronic verification of work authorization program of the lllegal
Immigration Reform and Immigration Responsibility Act of 1996 (P.L. 104-208), Division
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C, Title 1V, 5.403(a), as amended, operated by the United States Department of
Homeland Security or successor work authorization program designated by the United
States Department of Homeland Security or other federal agency authorized to verify
the work authorization status of newly hired employees under the Immigration Reform
and control Act of 1986 (P.L. 99-603}. As added by P.L. 171-2011, SEC.16 and included
iniC22-5-1.7

52. Contractor Tier -- Refers collectively to Tier 1, Tier 2, Tier 3, and Lower tier contractors.

Tier 1 contractor — Each Contractor that has a contract with Owner to perform some
part of, supply some of the materials for, or supply a service for the performance of part
of the Work at the Site.

Tier 2 contractor — Each Subcontractor having a direct contract with the Contractor to
perform some part of, supply some of the materials for, or supply a service for the
performance of part of the Work at the Site.

Tier 3 contractor — Each Subcontractor having a direct contract with a Tier 2 contractor
to perform some part of, supply some of the materials for, or supply a service for the
performance of part of the Work at the Site.

Lower tier centractor — Each Subcontractor having a direct contract with a Tier 3
contractor or with any other lower tier contractor to perform some part of, supply some
of the materials for, or supply a service for the performance of part of the Work at the
Site.

53. Project Manual - The bound documentary information prepared for bidding and
constructing the Work. A listing of the contents of the Project Manual, which may be in
cne or more volumes, is contained in the table of contents.

54, Schedufe of Road Closures - A schedule, prepared and submitted by Contractor, showing
locations and timelines of all road closures which are necessary to complete the Work,
or otherwise known by the Contractor to potentially impact the Project.

55. Bid Schedule - The table, prepared by the Owner and completed by the Contractor, as
used in the Basis of Bid in the Bid Form.

1.02  Terminology

A. The words and terms discussed in Paragraphs 1.02.B, C, D, and E are not defined terms that
require initial capital letters, but, when used in the Bidding Requirements or Contract
Documents, have the indicated meaning,.

B. Intent of Certain Terms or Adjectives: The Contract Documents include the terms “as
allowed,” “as approved,” “as ordered,” “as directed” or terms of like effect or import to
authorize an exercise of professional judgment by Engineer. In addition, the adjectives
“reasonable,” “suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or
import are used to describe an action or determination of Engineer as to the Work. It is
intended that such exercise of professional judgment, action, or determination will be solely
to evaluate, in general, the Work for compliance with the information in the Contract

o
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Documents and with the design concept of the Project as a functioning whole as shown or
indicated in the Contract Documents {unless there is a specific statement indicating
otherwise). The use of any such term or adjective is not intended to and shall not be
effective to assign to Engineer any duty or authority to supervise or direct the performance
of the Work, or any duty or authority to undertake responsibility contrary to the provisions
of Article 10 or any other provision of the Contract Documents.

C. Day: The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

D. Defective: The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

1. does not conform to the Contract Documents;

2. does not meet the requirements of any applicable inspection, reference standard, test,
or approval referred to in the Contract Documents; or

3. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at Substantial
Completion in accordance with Paragraph 15.03 or Paragraph 15.04).

E. Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or equipment,
means to supply and deliver said services, materials, or equipment to the Site {or some
other specified location) ready for use or instaliation and in usable or operable
condition.

2. The word “instali,” when used in connection with services, materials, or equipment,
means to put into use or place in final position said services, materials, or equipment
complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services, materials, or
equipment, means to furnish and install said services, materials, or equipment complete
and ready for intended use.

4, 1f the Contract Documents establish an obligation of Contractor with respect to specific
services, materials, or equipment, but do not expressly use any of the four words
“furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and instail said
services, materials, or equipment complete and ready for intended use.

F. Contract Price or Contract Times: References to a change in “Contract Price or Contract
Times” or “Contract Times or Contract Price” or similar, indicate that such change applies to
(1) Contract Price, {2) Contract Times, or (3} both Contract Price and Contract Times, as
warranted, even if the term “or both” is not expressed.

G. Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning
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Interoffice Memo

Date: Apil 25,2023 : nﬁ
- P
To: CommonCouncii Members ,3/{;'
\K»
Fronu: Michael Kiester, Manager, City Utilities Engineering
RE: Water Pollution Control Plant Motor Control Center P4 Replacement 2023
76920

Council District — City Wide

The contractor shall furnish all labor. insurance, equipment, materials and power for the completion of the
project: This project shall consist of replacing the existing Motor Control Center P4, located in the
West Aeration Building at the Water Pollution Control Piant.

Implications of not being approved: Existing motor control center is 50+ vears in age. Parts are gelting more
difficult to find, if at all. This places the facility at risk if the motor contro] center were to fail.

If Prior Approval is being Requested, Justify: N/A.

‘This project was advertised to confractors on 03/30/2023 and 04/06/2023 in the Journal Gazette,

The contract for Resolution #76920 was awarded to Shambaugh & Son. LP for $215.730.00 as the lowest most
responsive bidder and 27% below the Engineer’s estimate of $330,000.00.

The cost of said project funded by Sewer Revenue,

Council Introduction Date: 05/09/2023

CC: Matthew Wirtz
Jill Helfrich
File

s\engineer\ frms\aden-forms\intrmeme. dot



