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BILL NO. S-24-03-14
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving WATER POLLUTION

TREATMENT CONTRACT between the City of New

Haven, Indiana and the City of Fort Wayne, Indiana, by

and through its Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMNMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the WATER POLLUTION TREATMENT
CONTRACT (attached hereto and marked Exhibit A) by and between the City of
New Haven and the City of Fort Wayne, Indiana, by and through its Board of Public
Works, is hereby ratified, and affirmed and approved in all respects.

A copy of said Contract is on file with the Office of the City Clerk and made

available for public inspection, according to law.

SECTION 2. That this Ordinance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Malak Heiny, City Attorney
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WATER POLLUTION TREATMENT CONTRACT
BETWEELN '
THE CITY OF FORT WAYNE, INDIANA
_ " AND
THE CITY.OF NEW HAVEN, INDIANA

_H/
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WATER POLLUTION TREATMENT CONTRACT
BETWEEN
THE CITY OF FORT WAYNIE, INDIANA
‘ AND
THE CITY OF NEW HAVEN, INDIANA

’I‘HIS WATER POLLUTION TREATMENT CONTRACT (hereinafter referred to as
“Contract”) enter ed into this Q’ day ofﬁ , 2024, by and between the CITY OF
. FORT WAYNE, INDIANA, a mummpa] cotporation of the State of ,Iﬁdi'éna" (horeinafter referved to as
“Fort Wayne”), and the CITY OF NEW HAVEN, INDIANA; a municipal corporation of the State of

Indiana (hereihafter referred to as “New Haven"), for fhe New Haven Service Area, as defined herein,

Fort Wayne and New Haven are sometimes collectively referred to herein as the “parties” and

individually as a “party,”

WITNESSETH THAT:

WHERIEAS, Port Wayne owns and operates a Water Pollutioni Control Plant to treat Sewage;

and_ . o |
- WHEREAS,; New. Haven does not own or operate a Water Pollution Control Plant to treat the

Sewage éenerated from the New Haven Service Area (as hereinafior defined); and

WHEREAS, Fort Wayne has capacity available in its Water Pollution Control Plant to treat New
Haven’s Sewage pursuant to the ferms and conditions of this Contract; and |

WHEREAS, pursuant fo L.C. § 36-9-23-16, the parties desire to enter into this Contract under
which New Haven will convey its Sewage to Fort Wayne’s Water Poliution Control Utility and Fort
Wayne w11] accept and treat New Haven’s Sewage pursuant to the terms and condxtmns hereof;

NOW THEREFORE, in consideration of the above and foregoing, and other good and valuable
consideration, the receipt and suff' iciency of wlmch is hereby acknowledged, the parties hereto agree as

follows:

L DEFINITIONS. The following definitions shall apply unless otherwise specifically stated:
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A,

“Connection Point, A structuie which provides for the- conveyance of New Haven's

Sewage to Fort Wayne for further transpostation and treatinent by Fort Wayne, The
facilities comprising each Connection Point are generally desctribed as a Néw Haven-
owned sewer force niai'n or gravity pipe discharging ﬂnaugi{ a New Haven-owned
structure, manhoie junetion box, etc, into a Fort Wayne ~owned sewer structure,
manhole, junctxon box pump qtatlon efc.

Fort Wayne Ox dnmu.es Ordinances adopted by the Common Council of the City of
Fort Wayne, as-codified in thq Fori Wayne Mundeipal Codg, as such may be modified or

amended from time to time.

- I‘utme Cmmectmn Points, A Futme Connection Pomt is a Connectlon Point that hds

not been constructed as of the Bffécfive Date (as defined herein). The term 1nclu_des the

-new proposed Connéction Point “C* along Bast Panlding Road near its intérsection with

the Schmidt Dra_ii; and any olher Cohnection Point that may, be constructed after the

'Bffective. Date in accordange with the terms of this Contract.

Peak Flow Limit. The Péak Flow Limit for the Connection Points and Futute
Connection Points as defined in Exhibit 3 hereto. This includes Phase 1, Phase I and

 Phase III Péak Flow Linis,

Volume Limif, The Volume Limit for the Connection Points and Future Connection
Points as defined in Iig'xhibi.t 3 hereto. This includes Ph&ée 1, Phase II. and Phaso 11
Volume Liﬁu't‘s;

Monjtoring. The observation of Sewagé characteristics without taking a portion of the
Sewage for }abbratéry testing. Bxamples of characteristics determined by Monitoring
include, but are not limited to, pH, conductivify, temperatute and flow rates,

Peals Flow Charge, The charge for New Haven exdeeding-tlle applicable Peak Limit, as
caleulated in accordance with Exhibit 3 hereto. |

Prohibited Discharge. Waste o pollutant which is-prohibited to be discharged into
the Water Pollution Control Utility under the Fort Wayne Ordinances, Rules and
Regulations of the Water Poltution Control Utility, state or federal laws, or rules of any

regulatory agency having jurisdiction over such discharge,
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K.,

P,

Sampling, The taking of an actual portion of the Sewage for Iaboratory testing and
analysis, Bxamples of characteristics determined by Sampling include, but ars not limited
to, BOD, c-coli and total suspended solids, '

Service Area. The area in which a munieipality may provide Sewage treatment services
pursuant to LC, § 36-9-23-36, ' _
Sewage, The water-carried wastes fioin residences, businesses, buildings, institutions
and industrial establishments, singalarly or in any (;ombir_.lation. J '

Sewage System, The nelwork of sewers and ajopurtenéﬁcés’ used for the collecting,
transpm*tﬁzg, or pumping of Sewage to a Connection Point or to the Water Pollution
Contiol Plant. | .

User, Any domestic or '11on—dome,§tic dis'oharéer of ‘Sewage to the Water Pollution
Control Utility. ’
Volumetric Excged%inc_e Fee. The chatge for New Haveh exceeding the applicable
Volume Limit, as calculated in accordance with Exhibit 3 hetelo.

Water Pollufion Control Plant. Fort Wayne*s ari*angement of devices, structures and
equipmont used for treating and disposing of ASewage and sludge.

Wai‘er Pollution Comntrol Utility, All of Fort Wayne’s combined frcilities and systems,
collectively, for collecting, transporting, pumping, treating or disposing of SeWage an!d ‘

sludge, including the Water Pollution Contro} Plant and Sewage System,

IL EFFECTIVE DATE.

A,

This Cc;ntract shall become effective upon ﬂn‘al approval by the Fort Wayne Com.mcm

Council and by the New Haven Common Council, whichever shall last ocour (the

‘-‘Effeotive Date”), subject to the apptoval by other local, state and federal agencies having

jurisdiction over this Contract which is required.

All previous agreements for the pmv'isio'ns of sanitary sewer service between Fort Wayne

and New Haven, including, but not lisnited to, the following agreements, shall be void as

of the Effective Date aud shall be replaced by.this Contract:

1. Water Pollution Confrol Treatment Agresment - July 21, 1977 (Original
Agreement) ‘ .

2. Supplemental Agreements — April 11, 1978; December 27, 1979
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3, Amendments ~ October 13, 1982; July 2, 1985; Decetber 5, 1989; October 21,
2003

II. NEW HAVEN SERVICE AREA. -

A,

Description of New Haven Service Area, The New Haven Sewer Service Area is the

_geographic area in which New Haven may be the exclusive providér of Sewage service

puisvant fo and in acbordance with this Contract, The New Haven Service Area is
depicted in Eixhibit 1 attached hereto and made a part hereof,
Exclusions from New Haven Service Ares, Excluded from the New Haven Service

Atea ate any properties within the New Haven Service Atea alieady receiving sewer

- services directly from Fort Wayne on the Bffective ﬁate.
Fort Wayne Facilities, Notwithstanding Section I11.B hereof, Fort Wayne miay locate

sewer pipes and appurtenances in the New Haven Service Area as long as no new

: propértiies Withfn the New Haven Service Area are directly served by Fort Wayne,

New - Haven Limited -to Serving in New Haven Service Area, New Haven.

acknowledges.that Fort Wayne has entered into an Interlocal Agreement with the Allen

County Regional Watei and Sewer District pursuant fo which Fort Wayne‘ has acquired

the 1'ight to provide s,eWeg_se’ijvice within-all areas of Allen County that are not cutrently
served by another provider. Accordingly, New Haven -agrecs that it will not expand its
Séwage:Systeﬁ]_ outside fhe New Haven Scrvice Area for the purpose of directly serving
customers without the prior wiltten approval of Fort Wayné, Fort Wayne’s approval shall

not be unreasonsbly withheld. Fort Wayne and. New Haven will collaboratively

- determine whether and How to best to furnish service to propeity owners located outside

of the New Haven Service Area, who request the same; such determination shall consider
the cost and economic feasibility to all parties under the then current circumstances,
Approval for New Haven {o provide sewer servi;;e onfside the New Haven Service Area
will be documented and récorded in an Interlocal _Agr.eement,

Service Area Adjustments near Foxt Wayne City Limits. The Parties agree to
éooperatc_a in good faith and work together over the first three (3) yeais of the Coniract to
resolve current servige boundaries in the areas generally along the, boundary between the

Fort Wayne city limits and the New HaVell city limits in an effort to reduce the number

3
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of customers receiving Sewage service from one provider and potable water service from
another, Final determinations and changes to the New Haven Service Area that result

from such efforts will require separate eontractual agresments, amendments to this

Contract and appropriate approvals from the Fort Wayne Comeon Council and the Now

Haven Common Council, as well as-ilie’ Indiana Department of. Environmental
Management (“IDEM”) and/er the Indiana Utility Regulatory Commission (“IURC) as
appliqable.

IV. CONNECTION OF SEWER FACILITIES,

A,

C‘oxinectimi Point Locatiéns The location of the c,un'ent Connection Points “A” and

“B” and the pxoposed Future ("‘omwctwn Point “C” are generally shown on Exhjbit 2

- attached hereto and made u pait heu,of

Proposed § 'Futm e Connectmn Point “C”, Fort Wayne sha11 fund, construct, and operate

a new Connection Point “C“ for New Haven s use along Enst Paulding Road near its

intersectios with the Schmidt Drain, This Connection Pomt shall consist of a lift station,

force main-and gravity sewer that meets the following requirements:

1. Lift stafion at a depth of no more than twenty (20) feet.

2, Lift station with an ultimate build out capacity for receiving peal flows from New
Haven of 1,000 gallons per minute (gpim) with an initial phase of capacity of no
{ess than 500 gpm..

-3 Force main with a minimum dié_m_eter of 10” extending west from the lift stationi

to Fort Wayne’s Sewage Systen,
4, 12” gravity sewer extending east from the Connection Point 1ift station to a point
witll-iil fifty (50) feet of the intersection of Bast Paulding Road and Green Road,
5. Lift Station and 12” gravity sewer to be constructed and available for ﬁse by New
Haven within three (3) years of the Effective Date of fhis Contract,
Maintenance and Operation Costs. Bach patty shafl i)e 1'esp0n_s';ib1'e for the maintenance
and operation of its own Sewage System and its portion of the Connection Points, Port

Wayne may inspect New Haven’s portion of the Connection Points at any time. If such

- inspection reveals the Connection Points are not being propetly maintained, repaired or

opérated, Fort Wayne shall notify New Haven of such maintenance, repair or operational
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issues in writing in accordance with Section XV, Within thirty (30) days following

receipt of such notice, New Haven shall provide Fort Wayne with a written plan to correct

. -the issues identified in Fort Wayne’s nolige, In the event New Haven fails to (a) timely

pxowde such writlen plan or (b) nnplement the actions descubed in the ‘written. pian to

- Fort Whyne’s reasonable satisfaction within thiity (30) days fo]lowmg the delivery of the

-written plan, Fort Wayne may completa the required maintenance, repair or operational

adjustments and New Haven shall, within thirty (30) days, following receipt of inveicé
from Fort Wayne, 1'eimb11;’se Fort Wayne for all direct costs inentred by Fort Wayne in
performing such wofk on New Haven’s behalf,

Modifieation of Connection Points. Should it become necessary or desjrable to change
01 modify the Connection ll?oints or to connect at different or additional Connection
Points, the pm‘tiés shall.agree upon the terms of such chiange, modification or connection

and shall amend this Conhacf: in accordance w1th Section XV her eof to memarialize such

) amendment
- Tort Wayne use of New, Haven Sewage System As a tesult of an asset acquisition

agl eemeht between Fort Wayne and the Alien County Regional Water and Sewer District

ad an Interjocal Cooperafion Agreement ericiflary thereto, Fort Wayne i is authorized to
pi'ovidé water and sanitary sewer sorvice within the former ACRWSD territoty, as the
saING Was defined pursuant to various orders promulgated By IDEM, If Fort Wayne
recelves a petition for Sewage service in the formét ACRWSD teredtory, and it appears
prudent to serve those petitioners/customers and convey Sewage through the New Haven
Sewape Systém to facilitate such service, Fort Wayne will contact New Haven to discuss,
and if agreeaiﬂe to both parties, Fort Wayne and New Haven will exccute a separate
Biter]oclal A_greem—enl‘; governing the use of the New Haven Sewage System for svch

putposes,

V.  CONVEYANCE AND TREATMENT OF SEWAGE,

A,

Responsibility fox Cpnircyanee, ‘New Haven shall be solely responsible for delivery of
fhe Sewage to the Connection Points in a form compliant with Section IX and in
accoidance with the laws, regulations, tequitements and tandards of Indiana Department

of Enviropmental Management, the Indiana State Board of Health and the United States
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Environinental Protection Agency currently in effect and as may be amended from time
to time. Theteafter, Fort Wayne shall be responisible for conveyance of the Sewage
through its Sewage System to the Water Pollution Control Plant for treatment,

B. Respoﬁsibility for Treatment. Fort Wayne shall be solely responsible for the proper
tteatment of the Sewage reoeivéd from New Haven at the Connection Points in
accordance with the la_,ws, tegulations, requirements and standatds of Indiana Department
of Environmental Manageinent, the Indiana State Board of Health and the United States
Bnvironmental Protéction Agency 'curr_etitly in éffect 4nd as may be avgended from time
to time. | '

C. Eﬁgqlusivity of Treatrient, Except as provided below, Fort Wayne shall be the exclusive
.provider of Sewil_gé treatment for Now Haven in the New Haven Sexvice Atea during the
Term of (his Contract, For ally new sewer coﬁhecfioné within the New Haven Setvice
Aréa eés_t of Ryan Road, New ﬂaven reserves the optipn, if New Haven dete_rinines such
option is more economical for New Haven in ifs cénstl‘-udtien and providing of sewer
capacity and service for new cystomers, to connect and send up to a maximum of 250,000
gallons per day of Sewage from such-connettions to the City of Woodﬁurﬂ’s utilities fo
facilitate septic elimination and economic development initiatives; " Nothing in fhis

- Section shall permit New.Haven to assign and/or transfer any coinections that are served
with sewage treatment by Fort Wayne, whether before or after the Biffective Date, to the

City of Woodbuin or any other ufility provider, Fﬁrﬂ}er, New Haven'’s right under this

Section shall be sul}jeél_i to aright of first refusal by Foit Wayne which shall be exercisable

ag follows:

1. If New Haven becomes aware of new proposed sewer connections within the area

* desotibed above and New Haven determines it desires to e_xeroise the option o
send Sewage from such connections to the Cify of Woodburn, New Haven shall
provide written notice of such determiriation to Fort Wayne.

2, Within thirty (30) days aﬂei: providing notice of its determination to Fort Wayne,
New Haven shall provide to Fort Wayne ‘capital cost. jnformation, rates and
contract terms provided by the City of Woodburn, and any necessary approvals
by IDEM, _aiong with any other information related to its determination that New

Haven wishes to provide.- -
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3. Upon teceipt of the infoxmation desctibed above, Fort Wayne shall have sixty (60)

days to determine whether it desires to exercise its right of first refusal,

4. IfFort Wayne elects to exercise the right of first refusal, Fort Wayne shall notify

New Haven in writing confirming that it will p;'ovide sewer service to the new
connections on the same terms and at the same cost as offered by the .City of
Wopdbum. _ '

5. If Fort Wayne does not-respond within sixty (60) days or responds and advises
that it do.e.sﬁ not intend to exetcise the right of first refusal, New Haven majf
proceed With the City of Woodburn on the seme tetms outlined in the information

-providé& to Fort Wayne pursudnt to Subsection C.2 alS(_)ve. In such a case, the
atea of the new connections will be removed from the 'scope of this Contract, and
New Haven will be 1espons1ble for procuiing any necessary regulatory approvals

to serve this area by other means,

VL CAPACITY

A,

No Modlfxcatmn or Alteratmns To assure that adequate sewer capaclty is available in

'the Water Pollutiond Control Utllxty, New Haven agrees that no changes, mod1ﬁcat10ns or

aIteiahons will be made that inay incréase the rate of Sewage flow at the Connection
Pomt(s) without the priot Written approval of Fort Wayne, which apploval shall not be
unteasonably withheld or delayed,

Volume Timit, Exhibit 3 attached heroto aﬁd made a part hcréof Tists Volmﬁq Limits
for New Haven at the Connection Points, The Phase I Volume Limit shall be in effect
untiI.Néw H‘av;ah notifies Fort Wayne in accordance with Section XV that New Haven
elects o be classified at the Phase T or Phase 111 Volume Limit fol rate calculations and
subsequent billing. Failure to provide such notice shall result in Fort Wayne applying the
Phase T Volume Limit for classification of rate caleulations, Volume Bxceedance Fee

calculations and subseql_lent billing, If, during any biﬂing period, Nex;v Haven delivers to

. a Connection Point an émpunt of Sewage in excess of the limits deseribed in attached

Exhibit 3, Fort Wayne shall apply a Volumetric Exceedance Fee, as described in attached,
Exhibit 3 to the total amount of flow measured at the Connection Points.

Peak Flow Limit. 'Exhibjt 3 lists the Peak Flow Limits for New Haven at the Connection

._Poin’fs. The Phase I Pagl{ Flow Limit shall be in effect untl New Haven notifies Fort

9
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Wayne in accordance with Section XV that New Haven olects to be classified at fhe Phase

11 or Phase TII Peak Flow Limit for rate caloulations and subsequent billing, Failure to

' piovide such notice shall result in Fort Wayne applying the Phase I Peak Flow Limit for

classification of rate calculations, Peak Flow Charge calculations and Isu‘bsequent billing,
As parf of the monthly Billing, Fort Wayne shall analyze Sewage flow for peak condition

characteristics. If, during any b‘iliing period, New Haven delivers to a Connection Point

. a peak flow in excess of peak flow limits specified in attached Exhibit 3, a Peak Flow

Charge shall be applied to New Haven’s rate in accordance with attached E xhibit 3. In

- the event a second Peak Flow Charge is assessed again within a twelve (12) consecutive

month period following a prior Peal Flow Charge and the Phage I Peak Flow Limit s in
effect, Fort Wayne will notify New Haven i accordance with Seclion XV and will apply
the higher of the Phé;c;e Il or Phase 11l Peak Flow Limit for rate calculations and
subsequent billing, If the Phase I or Ph;':\se 1T Peak Flow Limit is already being ué.ed or

the Cohnection Point only has one peak limit and New Haven is assessed a second Peak

Flow Charge within twelve (12) consecutive months of a prior Peak Flow Charge, Fort

Wayne shall notify Néw Hayen, and New Haven shall submit a plan to Fort Wayne .
within sixty (60) days following receipt of such notice desotibing improvemeits or

operational changes to be implemenied which assures that flow will ‘remain within the

- peak limits deseribed in attached Exhibit 3. In the event New Have_z'l_(a) fails to submit

& plan within such sixty (60) day peri'od or (b) fails to comply with the terms of an

approved plan, New Haven shall be in defauli under Section XIII of this Contract,

VII. CAPACITY ALLOCATION APPROVALS AND CONNECTIONS.

A

Per mit Applications, For new comlechons within thie New Haven Setvice Atea, New
Haven shall complete an Application for Samtaty Sewer Construction Permit
(“Appiication”) required by Indiana Administrative Code (IAC) per 327 IAC 3,

Forwérd Copy of Application Materials. New Haven shall providi; Fort Wayne a
completed App,lioationl executed by an authorized 1‘ep;‘eselltativé of New Haven, a
completed Capaoity Certification/Allocation Réquest signed by New Haiven, a completed
Sanitary Sewer -Desigﬁ Sulmnm‘y, a completed Certification of Registered Professional

fin gincer, one (1) set of approved sanitary sewer plans and all other l‘équii‘ed information

10
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necessary for Fort Wayne to process the Applieation and Capacity Allocation Approvel
Request, '

Timely Review of Application, TFoit Wayne shall review all properly completed
Applications and Capacity Allocation Reguests in a ﬁmely manner and shall not
arbitrarily or ﬁnreas_onai)ly delay or deny such Applications and Requests, It will not be
wnteasonable or arbitrary for Fost W_ayne to deny an Application or Request if, based on
Fort Wayne's review and calculations, Fort Wayne detexmines the additional capacity
specified in. the Aﬁplicatiqnis likely to cause New Haven to exceéd its Volume Limit or
Pesk Ffow I-{imit at the ap};uiicabie Connection Point as per Exhibit 3, so long as Fort
Wayne provides its calculations t6 New Haven, for review. af least thirtyb(SO) days priot
to denying its appﬁcatioﬁ. Such a dénial will not preclude Now Haven from rea;_)plying
with additional information. |

Report of New Connections, New Haven, as a whelesale customer, shall provide to
Fort Wayne ateport of all new i:onnections__ made to the New Haven Sewage System. The

sanitaty sewer conhection report shall be provided annually during each year of this

. Contfract for the period J anvary 1 through December 31, which shall be submitted to Fort

Wayne no later than February 28, Information to bg included on said report shall include

the property address, date of connection, mumber of equivalent residential units and such

additional infotmation as may be reasonably requested by Fort Wayne,

VI METERING,

A.

Monthly Bill. Fort Wayne will caloulate New Haven’s monthly sewer bill based on

~ monthly meter readings for the New Haven Servi ce Area fadih‘ty meters at the Conneéction

Points. ,

Metering Bquipment. Fort Wayne shall install, operate and maintain proper and
adequaic sewer moteting equipment for the purpose of measuring the volume and
instantaneous peak flow rate of Sewage delivered to each of the Comnection Points for
treatinent, at Fort Wayne’s cost. The sewer mefering equipment will iiadlu_de an electronic
data colleotion and déta storage system which monitogs and transmits to the Fort Wayne’s

telentetry in no less than one (1) minute time increments.

11
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Connection PoinﬂMetering Related Infrastructure. New Haven-shall be responsible
for the cost of real estate acquisition, planning, designing, installing, daily operation,

maintenance, updating and replacement, as necessary, of all vaults, piping,

appurtenances,’ eledtrical equipment and systemns necessary to support Fort Wayne’s

sewer metering and telemetry devices per Fort Wayne standards. Modiﬁcations- {o
ex1st1ng, or constiuction of new Conneclmn Point metering 1elated ulﬁastmctule must be
apploved in advance by Fort Wayne.

Access to New Haven. Flow Data, For Wayne shall provide and bear the cost of
providing and maintaining telemetry for trabsferring volume and peak ﬂow data from the
meter and electtonic storage system to fhe Fort Waync.tclemeh'y system and website,
Access to New Haven's flow data on the website shall also be provided to New Haven.
Meter By'pajss Valyes. Any bypass valves shall be nﬁain’cgihed in Jocked boxes and the
key to each Idckt;d box ghall be kept by Fort Wayne. New Haven may request access to
lockéd boxes; saié access shall 10t be unteasonably deniéd by Fort Wayne, If ,emergency
access to the locked boxes is needed, New-Haveh-sha‘ll immediately xaqtify Fort Wayne
and access shall not ﬁc.unl'easolmbly -prohibited by Fort Wayne;

Access to Metering Equipment. Fort Wayne shall have complete and free access to the
metering equipment for inspection, testing, repair, and replacement at all reasonable
times. New Haven shall provide reasonable access to the New Haven-owned structures
and/or facilities where the meteting equipment is located.

Meter Teéting and Maintenance, Sewer metering equipment and remote readouts may
be tested, calibrated, maintained and repaired as necessary by Fort Wayne. In addition,
the 10110w1ng testing and calibration may be performed by Fost Wayne and the reasonable
cost shall bo the zesponmblhty of New Haven: testing and calibration of the sewer
metermg equipment while remaining in place at New Haven’s facilitios may be conducted

annuaﬂy.

IX. QUALITY,

A,

Excess Sirength, In the event New Haven conveys Sewage which has a strength in

excess of domestic waste, as defined in the applicable Fort. Wayne Ordinances, such

12



BINAL - 02/12/2024

Sewage will be accepted and treated in accordance with the Foit Wayne Ordinances and

a surcharge will be applied.
B..  Prohibited Discharges.

1.

New Haven shall not convey Prohibited Discharges to Fort Wayne and Fort

Wayne shall be under no obligation whatsoever to atcept .aﬁy type of Prohibited

Discharge fiom New Haven,

8.

: ijon discovety that & Pi'qhibited Discharge is beiﬁg conveyed by New Haven’s
Sewage System to the Water Poltution Control Utility:

New Haven ghall immediately cense delivefy of the Prohibitéd Discharge

upbn‘ verbal not':ice froin Fort Wayne, and New. Haven shall provide

witten confitmation to Fort Wayné that conveyance of such Prohibited

Discharge has censed within twenty-four (24) hours following receipt of

such verbal notice from Fort Wayne,

If New Haven shall not immediafely cease said conveyanee, Fort Wayne

may, at its option, without liability and at New Haven’s cost:

i,

il

Terminate the specific User found to be delivering Prohibited
Discharges fo New ﬂaven’s Sewage System, if such User is
ascsrtai_nébleg

If the specific User is not reasaﬂab]y ascertainable or able to be
tez‘111i1{atéd, Fort Wayne may cease servicing the entire New Haven
Sewage Systén' and cease acceptig all ‘Sewage conveyed from
New Haven until the Prohibited Discharge issue is remedied to the
satisfaction of Fort Wayne, IDEM, and/or the United States
Environmental Protection Agency.

New Haven shall bear all Habilities and costs which Fort Wayne
or New Haven may incor or for which Fort Wayne or New Haven
may be liable in connection with either the continued coﬁveyance
of such Prohibited Discharge by New Haven and/or treatment of
such Prohibited Discharge by Fort Wayne and Fort Wayne’s

exetcise of its riglis to take action to remedy the situation,
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XI

SAMPLING AND MONITORING OF QUALITY,

A

New Haven shall instal] proper and adequate facilitics to permit Fort Wayne’s Samplitig
and Monitoring of the Sewage conveyed to the Connection Points. Facilities shall inctude
without limitation an elecironic data system which monitors the Sewage conveyed to Forl
Wayne for freatment and the physical locations where Sewage may be sampled and
monitored, If New Haven’s S_ampﬁing and Monitoririg facilities include a source of
electrical power, shelter and security, reasonable access to the same shall be provided to
Fort Wayie.

The Sampling and Monitoting facilities shall be approved by Fort Wayne prior to

installation or modification, If New Hayen fails to obtain such approval and Fort Wayne

reaéoﬁabI}-f determines that such facitities do not comply with Fort Wayne's requirements,
Fort Wayne may at New Haven’s expense re-install or modify the Sampling and
Monitoring devices at a location selected by Fort Wayne:

Tort Wayne, shall have comple't‘g and unrestricted access to the Sampling and Monitoring

facilities at all times, New Haven shall maintain continuons accessibility to such facilities

through appropriate measures, inchuding snow reméval, New Haven shal maintdin, af a

- minimun, remote read-only access to both eurrent and backup electronic data and shall

not edit, change or delete any data without the prior written approval of Fort Wayne, Fott
Wayne may add, alter or modify its final 1'¢ad ont equipmeht at Fort Wayne’s cost and
may maintain such equipment with a lock, which key will be held by Fost Wayne,

Ncw Haven shall bear all costs related to the plasining, c}eéigning, installing, operating
and replacing the Sampling and Monitoring devices, including the acquisition of real
estate as needed. _ | _

Fort Wayne méy test, calibtate, maintain and repair, as necessaty, Sampling and
Monitoring devices, the cost of which shall be paid by New Haven in éccordmmce with
Fort Wayne’s Rate and Use Ordinances,

Material samples teceived from the Sampling devices shall be available to Forl Wayne

and New Haven, In the event Fort Wayne provides testing for sainples, the cost of such

testing shall be paid by New Haven in accordance with the schedule of flat rate charges

set forth in the apphicable Fort Wayne Ordinances, New Haven may request Sampling
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and analysis in addition to Fort Wayne’s Sampling, the cost of which shall be in

accordance with Section XI.C of the Contract,

X1  INSPECTION AND ENFORCEMENT.
A, New Havén shall rigintain a cutrent Industrial Waste Survey list in accordance with the

following; '

1. The Industrial Waste Survey list shall include the name and address of all
comiercial and mdusﬁial Users in New Haven’ s Setvice Area, the nature of each
User’s business and the name and contact information of a 1espon31ble contact
person for each USGL

2, . An updated list shall be p10V1ded to Fort Wayne within thirty (30) days of the .
Effective Dafe of this Confract,

3, Additional lists shall be plewded to Fort Wayne aunually on or before January
15% of eqch year during the Term of this Contract.

B. New Haveri authorizes Fort Wayne and Fort Wayne agreés to:
1. Maintainan Industrial Waste Suivey list of industrial dischargers to New Haven’s
Sewage System. | '

2. Apply Fort Wayne’s pretreatment limits to Users of New Haven’s Sewage
| System. . '
3. Establish industiial wastewater permits ﬁequired under Rort Wayne’s Industrial
| Pretreatment and Sewer Ordinances to dischargers into New Haveﬁ’_s Sewage
System,
4, "Require and 1eceive all industrial pletleatmcnt réports wquned by 40 CFR 403
and Fort Wayne 8 Sewer Use Ordinance, which-is set forth in the Fort Wayne
Ordinances. Repor ts-will be maintained by Fort Wayne's Industrial Pretreatment

Departiment,

5. Inspect all facilities of industries permitied to discharge into New Haven’s
Sewage System. '
0. Require any petson that dischatges or may dischaige indushial waste into New

Havel’s Sewage System via floor draing, sinks; and catch bagins, or other similar

means to install and maintain, at such person’s éxpense; one or more confrol
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10,

11

12,

i3.

manholes fo facilitate observation, measurement, and sampling of such person’s

waste,
Collect and analyze samples of waste Sewage from industies permitted to
discharge fnto New Haven's Sewage Systern.

Conduct all hispections, surveillance and monitoring procedurés necessary to

deterinine, independent of information supplied by permitted dischargers to New

Haven’s Sewage System; such dischargers® conipliance statuses pertaining to
pretreatment limits, reporting requirements, and such discharpers® wastewater
perinits, '

Enter the ﬁ1‘6n1isés of any peuniited disg:hafg‘er or any commercial or industeial

User which has a discharge source or pretreatment system, in order 1o inspect the

- saine of to view records relevant. fo the permifted discharger's operation,
, p -

treatment, monitoring or discharge.

Immediately make all reasonable efforts to prevent any discharge or pollutants

mto New Haven’s Sewage System which would present an imminent
endangermént to tlie healthi or welfare of the pﬁblic or the environment or which
threatens the operation of New Haven’s Sewage System or the Water Pollution
Control Utility, |

Undertake a full 1'augé of enforcement when in‘eireatmeﬂt violations oceur, as
provided in Fort Wayne Ordinatices and the:Rules and Regulations of the Fott
Wayno Water Pollution Control Utility, and as sef out in Fort Wayne's
Enforcement Response Plar,

Charge fees consistent with those assessed against industrial and commétcial

‘Users discharging directly to Fort Wayne for sampling,

Undertﬁl_(e any other aclion necessary to ensure compliance with 40 CFR 403 or

with Fort Wayne’s National Pollutant Discharge Elimination System permit,

C. New Haven appoints Fort Wayne’s Board of Public Works as its agent with full authority

and license to enforce, the provisions of the Fort Wayne Ordinances and Rules and

Regulations dnd all applicable State aiid Federal laws, rufes, regulations, orders, codes

and directives upon customers in New Haven’s Setvice Aren at New Haven’s reasonable

oRpanse,
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XII. CHARGES FOR AVAILABILITY, CONVEYANCE, TREATMENT AND
ADDITIONAL SERVICES.
A, Capacity Availability Fees.
1. AI‘GE; Connection Fees Not Required. New Haven shall not be required to pay
Avea CQ&nieoﬁ_on Fees for new cﬁstomer connections that (i) arve appi‘gvéd to
connect to the New Haven S’éwagé Systern, (if) send all of their Sewage through
existing Connecnon Pomts “A” and “B” and the ploposed Futute Conneotion
Point “C” as described in Exlubit 3, and (i) do not require increases to the
Volume Limits or Pedk Flow Limits for those Connection Points as described in
Exhibit 3. _ ' |
2. New. Connection Points or Capacity. Inerease Fees. Prior fo approval and
construction of any Future Connection Points (excludiné Future Connection Point’
. 4C) or Fort, Wayne ﬁi‘oviding increases to the Vo]u_mq Limits or Peak Flow
) Limits of Connection Points “A”, “B” or “C” as iisted in Ex}_aibit 3,an amendlher_xt
to this Agreement will be required, The aillepdinent will sp ecify the new payinent
arrangemetits for New Haven té reimbuse Fort Wayne fot its costs to construct
the Futu‘re Connection Point and provide the additional capacity 4n leu of Fort
- Wayne collecf:mg Atea Connection Fees ﬁom new- customel connections,
B. Cost of Conveyance and Treatment.
I, Billing. Fort Wayne shall be respongible for readmg the metering dovicos/data
and billing New Haven ii accordance with rate schedules then in effect,
2. Rate. New H&vén shall pay to Fort Wayne for the conveyance, billing and other
- charges applicable to the Sewage fiow received at the Connection Points shown
on attached Bxhibit 2, the fees and charges set forth in the Fort Waync Ordinances
and thi§ Confract appHeable to wholesale contract metered customets, as provided
in said rate schedule and this Contract.
3. Rate Adjusiment. New Haven understands and agrees that the metered sewer
| rates are set by Fort Wayne Boeard of Public Works and City of Fort Wayne
Common Council and may be subject to change from time to time, which changes

shall be consistent with the methodology as reflected in Exhibit 4 attached hereto
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and made a part hereof. Provided, however, Fort Wayne agrees not to increase

- rates to Néw Haven by a percentage that is more than the percentage of increase

to Fort Wayne’s residential customers on an annual basis. New Haven specifically
reserves the ability {o pass on any increase to the rate charged by Fort Wayne to

New Haven’s customers,

- Nofice of Rate Change, Fort Wayne shall provide New H aven witl not fess than

sixty (60) days written notice of Fott Wayne’s intent to adjust tates charged New

Haven ptior to a rate adjustment becoming effective. This Subsection does not

-prohibit or restrici the Fort Wayne Board of Public Works and/or Common

Council from adopting a rate ijacl‘klaase. .

Reimbursement for anstructidn of Connection Point “C?, New Haven

agrees to reimburse Fort Wayne for the construction cost of the proposed Future

Coannection Point “C” in the amount of Two Million Dollars ($2,000,000,00).

a The reimbursement to Fox_'t‘W‘ayne will be gaid in monthly installments of
$5,555.55 for a petiod of thirty (30) yeats and will be added fo New
Haven’s monthly treatment bill, If this agreement t_erminates prior to New
Haven repaying of the enfire $2,000,000.00 reimbursement, the
outstanding balance shafl be due-and payable to Fort Wayne on the date
of fe;migation. If the amount due is $500,000,00 or more, New Haven
shall hav.,e the optioﬁ to pay in three (3) installments, the first due at date

of termination and the other installments due six and twelve months later

- b, The first monthly installinent of the reimbursement will begin the montly

after Future Connection .Point “C* is placed iito service and beging

receiving sewage flow from New Haven,

¢, Additional Services

1.

This Contract governs the parties’ respective rights and obligations as they pertain
to Sewage conveyance and treatment services, and the rates and charges provided
for herein shall apply only to tho_sé specific services. From time to time, New
Haven may request Foit Wayne to provide additional services such as IT setvices,

professional engineering services, administrative. support setvices, and/ot

. emergency tepair services, Provided Fort Wayne has the capability for such
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services and agrees to provide them, the paities agree that the charges for such
services shall be an amount equal to the Fort Wayne’s expense for providing such
services (hoth in-house and coniracted assistance) plus an. additional ten percent
(10%). '

2. Fort Wayne shail involce New Haven for the cost of such services, Payment of
invoices for such additional services by New Haven shall be in accordance with
and be subject fo éppiiéab]e F.m_‘t -Wayne Ordinances and:Resolutions adopted by
the Forl Wayne Board of Public Works.

XII. DEFAULT,

A.

Evint of Default. Unless otherwise specifically provided herein, fdr the purposes of this
Contract, the tér_m “Byent of Default" shall mean the failure to-oﬁserve ‘01: comply with a
provision or covenant'in this Coniract, and such de_fau!t'is not eured to the reasonable
satisfaction_of the non-defaﬁltiug party within fifteen (15) days of the date Notice of SUG}il
default i given, which Notice shall specify with reasonable particulatity the basis for the
default claimed,; prw:widf':dt that 1f such default is of stch nature that it cannot be cured
within fifteen (15) days, despite reasonably diligent effotts, then the default period shall
be_éxtended ag i‘easona,bly necessary for the. defaulting party to cure the defauit, 50 long
as the defaulting party commences fo cure the default and diligently putbues suéh cure to
coinpletion, ‘

Noti¢e of i)efau—lt. “If either party discovers a violation of Section VII Meteting, Section
X Sampiing and Monitoring, then the non-defaulting party shall notify. (in accordance
with Section XV) the defaulting party of the violation, The defaulting party shail have
thirty (30) days to cute the violation or to notify the non-defaulting party of its plan to
cure the violation. Failure o cure or submit a plan to cure shall be considered a mihor
breach and the non-defaulting party shall have the right to cure the violation itself and the
defaulting party shall be responsible for. the costs to cure.

Service Area Default, If either party discovers a violation of Section III Service Area

the non-defaniting par't_y shall notify (in accordance with Section XV) the defaulting party

of the violation. The defanliing party shall have thirty (30) days to cure the violation or

o notify the non-defaulting party of its plan to cure the violation. If notice of a plan to
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cure the violation is provided, the parties shall have two (2) months in which to negotiate

‘aresolution to the service area violation, If the default is not cured within thirty (30) days

or a resolution is not negotiated and approved within two (2) months following the
defaulting p'cu'ty’snotice of ifs plan to oure the violation, the non-defaulting party may, at
its sole disc;etion, terminate the Contl'_act. :

Default Costs, If an Evén't.of Defau}Et 0CCULS which 1esults in the cancellation of the
Coritract and- setvices provided hereunder prior to the date the Contract was to terminate,
the defaulting party shall compensate the noﬁédefaulthlg party in an amount equal to the
1-evenue'non—d'efaulting patty was to gain if the default had .no_t occurred,.recluéed by the
reasonable value of the seri:iceé_ the non-defaulting party is no longer tequired to provide

as a resuli of the Contract termination, if any. ‘Such reverue will be equal-to New Haven’s

- administrative cost and debt service cost which is paid by New Haven’s customers and is

included in New Haven's sewer bi]fs,‘ if Fort Wayne défauits, ot equal to the amount of

. excess revenye that would be paid to Horh Wayne by New Haven for the remainder of the

- Original Tetm or any Renewal Tetn then in effect, if New Haven defaulfs, Such revenue

shall be calculuted as a monthly amount faking an average of the preceding twelve (12)
months, o

Service After Texmination, Upon a termination of the Contract nnder this Section XTI

.and subject to Section XV, Fort Wayne shall continue to provide treatinent services for

New Haven’s Sewage at the then current rate for Outside City Metered Retail Users as
sot forth in the Fort Wayne Ordinances. In the event Fort Wayne provides treatment
services for New Haven’s Sewage under this Section XIII, either party may terminate
Fort Wayne's treatment SBl.‘ViCBS by giving thirty-six (36) months’ notice of its intention
to tetininate Fort Wayne‘;s treatment services to the other paity prior to termination, In

the event the Contract is terminated as a result of a default by New Haven, payments

. provided tiy New Haven purstiant to this Subsection may offset the amount of damages

the City is entitled fo recover under Subsection D. above but otherwise shall not affect

the City’s ability fo recover damages under Subsection D,

X1V, COMPLIANCE WITH RULES, REGULATIONS, STANDARDS AND LAWS.
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A. Rach of the parties to this Contract shall comply with all loeal, state and federal
tegulations,-standaids and laws currently in effect-and as amended, adopted or enacted
regarding the collection and treatment of Sewage, the operatibn of their réspedtiva
systems and any additional services provided according to the terms and prbvisions of
this Contract,

B. . Now Haven shall adopt and enforce ordinances providing for rates, rules and regulations,
and use of ifs S‘ewaé:e System which ate in conformity with the reasonable requiremerits
adopted and enforced by Fort Wayne for the purpose of permitting Fort Wayne on
_continu-ing bésis, to be-,im_rérded granis and loans from the State of indiema and from
United States Environmental Pro'iection Agendy and othet agencies which may now or in

the future have such opportunities offered.

XV, MISCELLANEOUS.
A, Notices and Invoices,

1. Any notices requirgéd under this Contract shall be served by certified mailing,
return receipt requested, postage prepaid, addressed to the party 'to be setved at
the last'address filed by such _pal'iy v&.fith the other patty.

2. Notices for New Haveﬁ’s_ alection for a change in Volunie Limits or Peak Limits
as specified in Section VImust bereceived s minimum of two (2) years in advance
of requested implementation date, ' ‘

3. Im}oicing by Fort Wayne under this Contract shall be served by first class mail
addressed to New Haven at the last address filed by New Iaven,

4, At-the Effective Date of this Contrac’t, Fort Wajne’s address is;

Fort Wayne City Utilities, Aitention of the Director
200 E. Berry Street, Suité 250
Fort Wayne, Indiana 46802

5. At the Effective Date of this Coniract, New Haven’s address is:

City of New Haven, Attention of Superintendent
815 Lincoln Highway Bast

PO Box 570

New Baven, IN 467774

B. Term of Contract, Renewals,
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Original Terni. This Contract shall continue in full force and effect for twenty

- (20) consecutive years from- the effective date (hereinafier referred to ag the

“Qriginal Term™),

Automatic Ternm Renewals. This Contract shail automatically refew for an
indeterminate numbet of five (5) year terms (each being hereinafter referred to as
a“Renewal Term” and together With the Original Term beihg collectively referred

to as the “Term™) unless & party notifies the other ofits desire to terminate services

. ot to terminaté the Contract aﬁ least thirly-six (3 6)‘111611&13 prior to-the expiration

of the then cusrent tésin, Failure of either parly to notify at least thirty-six (36)

“months pior autormatically renews this Contract for another Renewal Term. The

notice shall be in aécoxdance with Sectio_ﬁ XV and state the intent of the party not
to continue the Contra_ct after the conchusion of the then cusrent torm and shall cile
one of the follawing two bases: ,
a. Termination of Contract. Upon notice of termination of Conttact by
eithér party, with the intent to enter into a new Contract with new terrs,
“the terms of this Contract shall remain in force and effect until the
termination date; or
b, Termination of Services, Upon sotice of termination of this Contract by
either party with no intent to enter into a new Condract wnder current or
new terms, the following provisions of this Contract shall becbmq mull and
void, effective (he date of the notice to terminate;
i, Section 11, Service Ared, _
i, Section VIL. Capacity Allocation Approvals and Conneclions.
it. . The applicable rate for conveyance, treatment and other charges
for Wholesale _Cont‘ract Customers as set forth in Section XI.B,2
shall terminate and New Haven shall pay all feo$ and charges
applicable to Outside City Government customers as established

in Fort Wayne Ordinances,

C. Amendments,

I,

Whritten Mutual Consent. Waitten amendments to the Contract executed and

approved by the parties shall be the only recognized changes to the Contiact,
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2. Notice: In the event a patty wishes to amend the confract, that party shall send

notice in accordance with Section XV and include the following:

iR Desire of party to disetss and amend,;
b, List of subject portions of the Contract; apd
c. Description of relief or change desited,
3. "The patties shall hﬁv:a,six (6) months in which to negotiate in good faith the

_ proposed aménd'msnts to the Contract, Jf the parties da riot reach agreement on
-the ﬁl‘OpOS?d ame::hdinenm, the original Contract provisions hérein will remaln ip

- force, l . o | _
D. - Change of Coi:ditions‘gr' Legal Environment. If a party believes there has been a
change in conditions applicable to the Cmitpa(_:'f:, the Contract térms and conditions may
be 1‘enégoiiated in good faith to reflect the effect of such change. Such a request must be
initiated by a notice provided from a party to the other in accordance with Section XV

that includes the following:

1, Desite of party to discuss and rcnégot‘iate;
2, - Description of substantial change in conditions; and
3, Deseription of cohceptual relief or change desired.

28 Termination by Both Parties. This Contract may be.teﬂuinated in writing by both
parties,
~F. . Survival, The obligatiotis set forth in the foﬂowiug sections shall survive terinination or

expiration of this Contract until Fort Wayne no longer provides treatment services to New

Haven:
L. SectionlV
2. Section V.A, B
3. Section V1
4, Seetion VIII
5,  SectionIX
6, Séctlon X
7. Section XI
8 Section XILB.5, C

9, Section XIII

10,  Section XIV

11, Section XV.A,C,E,F, G

G.  Imndemmities,
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Enviroxmental tlldelnllitnydW Haven. New Haven shall comply with ali

applicable envirommental laws, rules, regulations; orders, codes and/or directives |
of all federal, state and local governmental entities having jutisdiction over its
water and Sewage Syétem, New Haven agrees to defend, indemnify and hold Fott
Wayne (and its officers, directors, employees, conlractors, representatives, agents,

departments and divisions), harmless from any cost, aclion, award, expense,

-lldbillt}’, penalty, final judgment, settlement, foss or damage (including mdneot

incidental, special, punitive and consequeritial damage), including but not limited
to the 1'600\161‘);; of legal costs and reasonable attorney fees, arising from New
Haven’s violation of any such law, rule, régulation, oxder, code or directive whic_‘ih_
relfates directly or indirectly to (a) New Haven’s negligent, intentional or willful
peifonnance or failure to pelfon‘n under this Contract or (b) any breach of this
Contiget by New Haven This provision shail suivive teumnatxon of this Contract
and the dato of termination of setvice by Fort Wayne, '

Envivonmental Indemnity/Fort Wayne. Fort Wayne shall comply with all

applicable environmental laws, rules, regulations; orders, codes or directives of

- all federal, state and local governmental entities having jurisdiction over its water

and Sewage System. -Fort Wayne agrees to defend, indemnify and hold New
Haven (and its officers, directors, employees, contractors, rein‘esehtatives and

agents), harmless from any cost, damage (inchiding indirect, incidental, special,

.punitive and consequential damage), awatd, action or liability, incleding but not

limited to the recovery of reasonable attorney fees-and_legal costs, arising from
Fort Wayné’s violation of any such law, rule, regulation, otder, code or directive
which relates di;'eeﬁy or indirectly to (a) Fort Wayie’s neglgent, intentional or
willful perforinance or failure to perforin under this Contract or (b) any breach of
this Contract by Fort Wayne, This provision shall survive termination of this
Contract and the date of termination of service by Fort Wayne.

Personal Inj ui‘y; Denth ind Property Damagie/New Haven. New Haven agrees
to defend, indemnify, and hold harmless Fort Wayne (including its officers,
employees, representatives; departments, divisions and agenis) fiom all direct

demands, liabilities, costs and expenses (including fegal costs and reasonable
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K.

© attorney’s fees), judgments, settlements and penaliies arising from (s) New
Haven’s negligent, ini'eniionfﬂ or willful perfornance, including damages for
persdnal Injuty, property damage or death (but exoluding indirect, special,
incidental, punitive and consequential dathages) or failure to perform under this
* Contract and/or (b) New Haven’s negligent, intentional or willtul failure to
mainfain and operate its watér and Sewage System. This provision shall survive

teimination of this Contract and the date of termination of service by Fort Wayne.

- 4, Personal Injury, Death and Property Damage/Fort Wayne, Fort Wayne

agrees to defend , indemnify, and hold harmless New Haven (including its officers,
‘employe@s,'1'epz'eselltati§6§,_departmeﬁts, divisions and agents) from all direct
demands, jiqb_,ilities, cosfs and expenses (inc';lu.diiig legal costs and reasonable
attortiey’s fees), judgments, seftlements and pe;i)ﬁltics3 inchiding da'ﬁlag‘és for
pérsonal injﬁ_ry, property damage or death (but excluding indireci,‘ special,
incidental punitive and coﬁéeﬁuéntial d'amag.és) ari,siﬁg from _(a) Fort Wayne’s
ne_,g]igent, intentiondl, or Willfui performance or failure to perforﬁ under this
Contract and/or (b) Forl Wayne's negligent, intentional, or willful failure to
maintain and operate its water énd Sewage System. This provision shall .suw_iife

termination of this Contract and the date of termination of service by Fort Wayne

* Remedics. In addition to any remedies that may be available at law, temporary,

preliminary and lcie'rmangnt' injunctive relief may be grgnfed to enforce dny provision of
this Contract in the event of an actual breach or violation, or a threatened Dreach or

violation; of any restriction or ¢ovenant under this Contract,

. -Severability, Invalidity or unénforceability of any covenant, condition, term or

provision int this Condract shall not affect the \.zaIidit-y and enforceability of any other

covenant, condition, term ot provision in this Contract.

‘Waiver. The failute of either party to exercise any right or power given hereunder or

insist upon sirict compliance with any obligation specified herein shall not constitute
waiver of such party’s rights to demand exact conipliance with the teitns heteof, .

Headings. The headings to tlic paragtaphs of this Contract are solel}) forthe convenience
of thaﬁarties and shall not be nsed to explain, modify, simplify, or sid in the interpretation

of the provisions of this Contract.
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L. Applicable Law. This Conract shall be governed by, construed and interpreted in
accordance with the laws of the State of Indiana, Any ciaim ot action brought by either
party hereunder shall be heard by a court of épplicabie jurisdiction located in Allen
Coounty, Indiana, or before the IURC (if appli‘cai‘jie).

M.  Forxce Majeure: Fort Wayne shall not be responsible for a failure to provide service
under this Conti’aqt if such failure is caused by fire, flood, drought, carthquakc; of other

"physical natural disaster, war, hostilities, in_#asio‘p or act of fbreigﬁ enemies, acts of
tetrorism, or requisition or compulsory acquisition by a governmental authority, riots,
sirikes, or _Ioclcouts; of other contingen:cies beyond its controf and without its fauit,

N . Integration. This ¢oian'act constitutés the entire agreemment and understanding between
the partles hereto Telating to the _pfovision of sanitary sewer service, and it is agreed that
any change in, addition to, or émendniei;t or modification of the terms here.ofsh‘all be of
fio effect unless fedveed to writing and executed by both parties, |

0. Assigr’mmn.t. This Contract, including the capacity aliocations contemplated hereby, may
not be agsigned by New Haven without the prior written corigent of Fott Wayne,

P, -Administrative Approval, In the event this Agreement 1'equi1'63‘ally approval by an
édmin_istraﬁve ageﬁcy (including but not limited to IDEM or the IURC) both patties agree
to work fogethet to achieve that approval, and neither will object to the Agreement’s

' approval. | _ '

Q. Utility Advisory Board, The Parties.agree tha New Haven Cémmon Council wiil have
one appointment to the Fort Wayne Utllity Advisory Board, This appeintment may not
be an cleoteﬁ offictal. The parties ackunowledge and agree that Fort Wayne and New
Haven have entered, or may be entering, into a Potable Water Agreement that also
provides for one appointment to the Fort Wayne I}filify Advisory Board, and-the
appointinents p'rovided' undet cach contract are not infended to be cimulative. The New
Haven Common Council will have a total of one appointment, whether made under this
Contract or any other contract, .

R, Pl‘&SH;fﬁﬁOﬂS to New Haven Common Council. Fort Wayne agrees to provide upto
twb (2) presentations annually to the New Haven Common Couneil af the request of New

Haven,
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S. Dispute Resolution, Should there be a dispate between the Parties regarding actions that
must be taken with respect the Contract, including, without Lisitation, curtent service
boundaries or the expansion of the New Haven Service Area as set-foxth in Section 111
hereof, the Parties agtee to attempt fo resolve the dispute by participaiing in mediation,
with a thirdipai“t‘y 'inc‘diat@r mutually agreeable to both parties. The costs of the mediator
silall be split equally by the pai’tf}eé, and eacﬁ patty will pay its own at{:orney"s fees
inougred in connection with the mediation, Ifthe dispute is not resolved by mediation,
either parly may 1'eq_u'est‘ afpropriat‘e relief with the IURC or a court of competent

_ juriédictidll, as provided in Section XV L. A | ‘

T, Tort Wayiie’s Right of First Refasal, If the City of New Haven determines to sell or
lease any portion of New Havén’s Sewage :System, New Haven agrees to grant Fort
Wayne a right of first refusa}. Fort Wayné’s right of first refusal may be exercised as .
follows: | - .

[. . IfNew Havep receives an offer to purchase or lease a portion of the New Haven
Sewage System (“Offer”), New Huven ghall p_rovide written notice of the Offer,
including a description of the portioiivof the New Haven Sewage System proposed
to be purchased or leased and the price to be pald by the offeror.

2. Upoﬁ receipt of the information descﬁbéd above, Fort Wayne shall have ninety
(90) days to determine whef:_l-le'r it desires to exercise its ﬁgh"t of first refusal,

3. If Fort W&yne elects to exercise the right of fitst refusal, Fort Wéyne éhéll notify
New Haven in writing confirming that it will purchase the portion or lease the
portion of the New Haven Sewage System in accordance with the ternis set forth
in the Offer,

4, If Fort Wayne does not ]'GS_;E).OD.d within ninety (90) days or responds and advises
that it does not intend to exercise the right of first refusal, New Haven may
proceed to sell or lease all or a portion 6f the New Haven Sewage System on the
s_éme’ terms outfined in the Offet. If the Offer only pertains fo a portion of the New
Hayen Sewage System, then that poi-‘tion of the Sewage System and connections
thereto will be removed from the scope of this Contract, '

U Co_nveya‘nce of the Georgian Park Sewer Infrastructure. Within sixty (60) days after

the Effective Dato and receipt of a writieni request from New Haven, Fort Wayne agrees
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to execute any and all documents to transfer and quitclaim all of its right, title, and interest
in and fo the Georgian Park Sewer Infrastructure (including all sewer collection system
infiastructure, property easements, and lift station ii_ifrastructm-'e) to New Haven for the
piice of One Dollar (§1.00). The Georgian Park Sewer Infiastructore is depicted in
Eixhibit 5. The transfer conteriplated hereby shall be “as is” without wairanties or
1'cpres¢ntatibns ofany kind, and Fort Wayne speciﬁcaliy diSciailﬁs all warranties that may
be disc'laiir;ed under Indiana law including, without limitation, the implied warranties of

merchantability or fitness for a particular purpose.

[Signature Page to Follow] -
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CITY OF FORT WAYNE
BY AND THROU H{TS‘BOARD
OF PUBLIC,W

By: )f)gk[ﬂ) o

Shan Gunaw :

By:

Kurmar Menon, Member

o _/’
By i:"_gf - S

C‘di‘ls Guerrera, Member

s ST .,

Attost: (M ,>

Michelle ITull-Vondyan, Clerk

Date: 3 ""5"' ,Q(D?\ l'}’

ACKNOWLEDGEMENT

STATE OF INDIANA )
- ) s
COUNTY OF ALLEN )

Before me, a Notary Pubhc in and for said County and State personally appeared Shan
Guunawardena, Kwnay Menon, and Chris Guerrero as Members of the Board of Public Works of the
City of Fort Wayne, and Michelle Fulk-Vondran, Clerk of the Board of Works and acknowledged the
execution of the foregoing Water Pollution Treatment Contract as and their voluntary act and deed. for
the uses and putposes therein contained,

IN WITNESS WHEREOF, I have hereunto subscribed by Raine and affixed my Notanal Seal,
this_Sth__duy of Mmpedf 202

%:M { p? Aj%géwv

Notary Public and Resident of
Allen County, Indiana

SNy B, MICHELLE R NELSON

\ ¥l Mg /, sotary Publie, Stats of Indians

M}‘QQITI@HSSIOH’“E lﬁles‘f

SuE Commissien Hlmisr HFHIF877

'''' My Commission Expires
r’ .‘,' \i? &
i March 08, 2030
SRl
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CITY SFNEW HAVEN

ACKNOWLEDGEMENT

STATE OF INDIANA. )
) 58
COUNTY OF ALLEN )

Before meé, a Notary Public, in and for said County and State personally appeared

c;\ ALe M(' (ﬁ & ‘N”A(/" \ of the City of New Haven and acknowledged

the execution of the foregoing Water Pollution Treatmerit Contract and for their voluntary act and deed
for-the nses and purposes thetein contained,

IN WITNESS WHEREOF, 1 have hereunto subscribed by riame and affixed my Notarial Seal,

| this VLonA day ofiﬁl\ﬁt NI __) _ZQZ}]

-
his

. Do
C&otary ublic and Regident 6

Allen Couaty, Indiana:
M:;,’ Comimnission Expires:

DEBORM A. SMITH, Holary Public
Rllan Gotnsty, Stato of Indiana
Commtisslon Number NPB702493
My Gommisston Explros July 9, 2025
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Kxhibit 1~ New Haven Sewer Service Area Map

s s e ey it )

,,.r:fmﬂ‘&j/

iR -»uf‘f e remyet vl
i;-.—mt‘.',::'k::'sts.‘:‘ !

e T

et o;ineclioni%’% '

s

SR a2 ok ety L #,...{ § - s’
v 1 T'Polnt F'B" ‘Wﬂﬂ e wh B, Y RurockRD Y
R L e {,
E ppstleR A 30 . o A ] Qi}:i:
+ R s ey 231 T L L - e {43 l"!
i i RERTE S .

‘\"’h.v iy i I b

g B GEMmURY .
R ,_‘,_w_,.,.,ﬂIL,LJ S F
YR, -

. _..;l.,.-‘u et

THTHER D

. ] - ',_‘ I IR e Ese *t.,.(’
l_lE pgpmein B (@ - = T o ""a«
It prapiNe § X §

ERLIIRY i i

.- ot e 4

/ ’ . A . bt e
Z( '/l.,..._...“.- m\'\
¥

) Maples

’:‘w.\?_

T EDATA CIERRD
it
o

R=r-2
=

i

o

3



FINAL - 02/12/2024
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- Exhibit 2 — New H év@n Connection Points
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Exhibit 3 ~ New Havei Capacity - Limits, Fees & Charges

——

0 S O OOV I S OUUE e S - : A
e e Phase | . Phase l® . Phase i+ :
ircLGM"C ﬁnii?-huerageeano_g;'ﬁé}ngg ;apoj Di for M“Eﬁtﬁ“"""'”‘_::; e o
Comlect]on Connecﬂon Descriptlon Volume Ll per ¢ Voliane Lindtper §. Volume limit per
_{__Point ; Connectlon Pant | Cormection Polnt [ Connection Point
I A |Rose Ave, Pump Statlori (Nelson) - X02005 . 3,500,000 f 3,500,000 3,500,000
B Meadowhrook(mhg)-wozols . L. so0000 . soo000 500,000]
_ L - Pauld!ng Road Lift S’(atlon (PROPOSED]* ) . ) 750,000 - 750,600] |
) p . |Future Conner:tfon Pomt {ocntron to be a’etermlned** ' ' 750,000
1 i el el A Combibed | Rsa T
Total|Phase Il Volume Limtt - Polnts "A", "B", "C" Combined* T 4,750,000 )
... TatelPhase 1 Volume Lirhit- Pofnts "A%, 'Y, "C, ! Ei‘_C_er}.\b!mﬁ_*_'i ,,,,,,,,, B0 A .
i
avebe e r e I R TRk L SR
PEAK FLOW LIMIT - Avg;gg Gallons gerMInute[GPM} overrolllngi Minute e Perlod : . __m_.u__..m.__,..._.,“,:‘. ;
b Connaction| Pealt Flow L!mhpar Paak Flow Limit per} Peal Elow Limit par
Conn c’tl Descs! tt n i i
B Polnt: onnection Desciiptio Connaction Polint | Cohnectlon Polnt.§ Conpection Polnt | |
: 3y
.t . . . ' i
A - - [Rose Ave. Pump Statlean (Nelson) - X0Z 005 » 3,000 .. 3,000 3,000 ;
. B Merdowbraak (King) - W02016 1,200 : 1,200 - 3,200] !
L.« Paulding Road Lift Statlon (PROPOSED)* . _ o 1,000 , 3,000,
B D, Future Connection Polnt - location to he determined** : . 1,000
" Tl phase ek low Limit - points A, 0 Combined | T agee] Y
~ TotaliPiwsa if Peak Flow Limli - Polnts "A", "B, "C" Comblned* R §,_goﬂ_ R
._Yotal Phase lll Peak Flow Aimit » Polnts A", "B, U, DY Colmblned** I T ’t_i,_qu_ql
i |

* New Haven is allowed s elect to Implement Phase If Volume & Peak Limits and use.af Connectlon Polnt 'C* after completion of
improventents by Fort Wayne, The terms of Sectlons VI ahd XV of this agreement also apply,

T N;M; Haven Is allowed to élect to !mp.’ement Phase J!I Volume & Peak Umits and use of Future Conn ectlon Polnt iy after
compfetian of Improvements thit result In construction of new Infrastructure at New Haven's cost to establish Connection Point
D" and its capaclty. The terms of Sectlons VI and XV-of this agreement aiso apply,
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Volume Exceedance Fee and Poak Flow Charge

o Contract Customer Penalty for Exceeding Volume Limit (Vo_lumetric Exceedance Fee)

o If the Volume Limit is éxceeded at a Conneotioanoiut ot in Total, in the average of
any three consecutive b1li1ng petiods, a Capital Surcharge rate will be assessed to all the
fiows billed during the exceedance period :

o Capital Surchar go rate will be calculated based upon Contract Customets propottionate
share (using Cost of Service Study allocanon methodology) of cutrent Commop o All
Conveyance Debt Service costs divided by consuinption ﬂow of the Contract Customel

e Contract Cfnstomer Penalty for Exceeding Peak Flow (Peals Flow Char ge)
o JfthePeak b Flow Limit (average over 15 minufe petiod), is exceéded for more than 15
minutes at a Cofinection Point, or in Total, a Peak Flow char ge shall be assessed
o Peak Flow charge will be catcilated based upon updating the Capaolty allocation for
conveyance at the Peak Flow rate (observed during the exteedance) and tlien new
conveyance rates will be caloulated using the same methodology as the Cost of Service
Study and then multiplied by: o
»  Factor of 5 for Peak Flow exceedances of 0-10%
o Factor of 10 for Peak Flow exceedances over 10% :
u  The recalcnlated conveyance tate and conveyance base charge will be chat ged
for the next 12 months, unless the new Peak: Flow rate is exceeded
n After 12 months, the conveyance rate and conveyance base charge will refurn to
- the original cost of service established level if another Peak Flow exceedance
has not occurred '

Eid.
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Clost of Service Raie Setting Methodology — Siummary of Principles
# Three Cost of Sexvice Rate Cafegories

> Retail - nside City

» Retail - Oulside City

> Confract Customer

# Confract Customer Characteristics

¥ BSigted long term (20 year+) confract committing tb send sewer flows to Fort Wayne

» Provide gm‘wth plojectlons estimated average day flows, agtee to peal flow limits and-seck
capacity teservations for those flows’ which allows Fort "Wayne to lohg term p]an for
accommoddtmg those capacities

¥ Commit fo controlhng then peak flows and managmg capacltles ot pay penalties for
exceedances -

¥ Customers for whom Fort Wayne provides less than all of administt atlve, customel collection,
conveyance and treatment services nceded by the customels '

or

> Customers that receive all the needed administrative, customer collection, conveyance and
treatment services from Fort Wayne, but by the terms of the contract commit themselves to
restriotions not ap'plicable to rotail customérs

% Rate Methodology
> Sewage Woiks costs are separated mto fhres categones
1, Treatment eosts (includes Operations & Maintenance (O&M), Payment in Lieu of Taxes

(PILOT), Debt Service (DS) and capital additions / componenis)

e Treatmelt O&M costs are allotated to flow, exira-strength (Total Suspended Solids
(TS8), Blochemical Oxygen DBL})HDd/_CHI‘bbnE;pGOHS Biochemical Oxygen Demand
(BOD/CBODRY), Phosphorous and Ammonia) and inflow and infiliration
¢ Inflow and infiltration i.s° allocated to retail ¢ustomer classes based on adjusted test

veat flows - |
4 Inflow and infiltration (I/I) is allocated to Contract Customeis based on system
allowances for Ieakage per desxgn standards and/or analysis and estimated wet
weather inflows alonp interceptors
¥ Current breakdown (to be updated with each COSS) of VI for Flow is:
»  Retail — Inside City - 80,41%
» Retail - Outside City — 15.29%
»  Contract Customers —4.3%
% Currént breakdown (to be updated with each COSS) of /I for TSS, BOD,
Phosphoriis, and Aminonia is:
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v Relail - Inside City - 76,12%
¥ Retail - Outside City — 14.48%
v Contract Chistomers — 9,40%
e Treatment PILOT, DS and capital costs are allocated to flow
2, Conveyance costs (includes O&M, PILOT, DS and capital éomponents)
o Conveyance O&M, PILOT and capital coats are allocated to customer classes based on
their capacity miles in proportion to the total conveyance systein peak capacity miles
¢ - Contract Cystomer O&M, PILOT and capital costs are dir eotly allocated to
customer bgsed on capacity miles
> Capacity calculdtmn ig based on contract apeclhcd pealk flow capacity (in gpm)
and distanee from Con’u act Cmtomei connactlon point to the wastewater
twatmeni plant :
¢ Conveyance O&M, PILOT and capﬂal costs are Ie(.oveied via a flow based
_ conveyanoe rate iy :
° Conve)’ance DS costs ate oategouzed as Common o AJI or Retail Only
+ Common to All Conveyance DS costs consist of afl debt issued priox to 2014 for
conveyance system improvements and dobt issued after 2013 and afier that is related
fo conveyance system projects that will benefit Contract Customers
# . Retail Ohly Canveyance DS costs are tho debt servicedssued for conveyance system
improvements not allocated to Common to All
# Conveyance D§ costs are recovered via:
> Retail -~ Approximately 45% via flow rate / 55% via basé chcuge (1o be updated
with each COSS)
» Contract Customer — 100% via a fixed monthly base charge that would only
- change due to changes in a customer’s capacity requitements or debt se;vmc
requirements
3. Bll]lng costs (includes O&M, PILOT, DS 'uld capltal compononfs)
. Billing costs are recovered via a monthly billing charge caleulated i in relation to the cost
of prépating, issuing, collecting and accounting for a sewer bill

4 Rate Adjustments
» 2020 Cost of Service Study (COSS) includes rate schedule for years 2020-2024 with tates to be
implemented January 1 of each year and serves as the famework for Contract Custoimer’s rate
detetminations in future COSS’s
1. COSS’s are subject to final Executive Review and Legislative Approval
2. Annual rale adjustment percentages eonform to Section XI1,B.3,

3, IfCity Ordinahce approves overall rate increases that are different than the % increases in
the proposed COSS, Contract Customer annual increases shall be adjusted accordingly in
thie same methodology as the original COSS and pxopomoned to the Cjty s rotail customers,
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> Beyond 2024, the City is committed fo extension of 2020 COSS methodology framework -
updated for (primary features):

I:

End,

Treatment costs will continue to be allocated to finction end customer class using same
methodology as described: above i in Rate Methodology (1) or the 2020 COSS
Inflow and infiltration ailocated to Contract Customers will contirue to be. based on system

‘allowances for leakage per design standards and/of analysis and estimated wet weatlier

inflows along mtetceptme and using same methodology as descubed above in Rate

Methodology (1) -

o NOTE: Vit Coss” report accounts f01 not only mﬂow and mﬂi’uatlon but also other
differences betwden billed volume and WPCP treatment volume, including treatment of
decautt flow from the Bmsohds facility, construotlon ﬂows and Wet Weather Pond odot
conhol recnou]ated ﬂows -

Conveyance DS costs will contliwe fo’ be spht between Common {0 All aﬂd Retail OnIy

Contract Customers will pay their proportionate share (based on oapaclty) of Cominon to
All Conveyance DS costs in the mantiet descubed above in Rate Methodology (2)
_Conﬁaot Customets will not shale in Retail Only conveyance DS costs"

- Bi]lmg costs will contimue to be recovered usmg a lnonthiy charge aud as described above

in Rate Meﬂ1odology (3)
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Exhlblt 5 — Georglan Park Sewgsr.ln‘frasti‘ucture

£ty o8 Pt tavan Ssar ‘
o | Georglan Park

CORAELTHE,

wagms Existing Lblies AL BT

DMS 405395727



Interoftice Memo

Deate: 3624

To: Common Coneil Members

From: Matthew Wirlz, Deputy Director City Utilities

RE: Water Pollution Treatment Contract — City of New Haven

Council District # N/A — East of Fort Wayne

Contract / Agreement Scope.

Per this contract, Fort Wayne City Ulilities (FWCU), as a regional utility wastewater system, desires to continue
to provide wastewater treatment services for the City of New Haven. Under this new contract, New Haven will
continue to own and operate its sewer collection system while purchasing wholesale wastewater treatment
services from FWCL.

The contract is for a minimum of 20 years and contains the terms and conditions for a long-term partnership
between FWCU and New Haven. The contract allows FWCU to utilize its capacity, expertise, and services to
support New Haven and its desire to provide high quality and affordable sewer service to its community and for
econotnic development and growth. The contract includes provisions for FWCU to provide a future capacity of
up to 5.5 million gallons per day to New Haven. FWCU wastewater treatment plant has a capacity to treat 100
ntillion gallons per day, while cwrently averaging approximately 50 million gallons per day, so FWCU has the
capacity to provide wastewater treatment for serving the New Haven area,

New Haven currently consumes on average over 1.4 million gallons of sewage per day and pays approximately
$1.8 million per year to FWCU for wastewater services.

Implications of not being approved:

New Haven would have to construct its own wastewater treatiment facilities at a significantly higher cost and
impact its sewer user rates and not be able to support potential economic development in the area. Fort Wayne
would not have the opportunity to serve as a regional utility and leverage its existing excess wastewater
treatment capacity and sewer system to penerate additional revenue that will help mitigate and put downward
pressure on future increases in cost and sewer rate increases.

1f Prior Approval is being Requested, Justify: N/A

Approval Process:

The Board of Public Warks approved the contract on 3/5/24

s\engineer\forms\adm-forms\intrmezno. dot

~ City Utilities
 Engineering



The City of New Haven approved the confract on 2/22/24

Council Introduction Date: 3/12/24
CC: BOW

Matthew Wirtz

Jill Helfrich

File
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