o 1 oy W B L

10
11
12
13
14
15
16
17
18
19
20
2]
22
23
24
25
26
27
28
29
30

BILL NO. S-24-03-13
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving POTABLE WATER

CONTRACT between the City of New Haven, Indiana

and the City of Fort Wayne, Indiana, by and through its

Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMNMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the POTABLE WATER CONTRACT (attached
hereto and marked Exhibit A) by and between the City of New Haven and the City
of Fort Wayne, Indiana, by and through its Board of Public Works, is hereby
ratified, and affirmed and approved in all respects.

A copy of said Contract is on file with the Office of the City Clerk and made
available for public inspection, according to law.

SECTION 2. That this Ordinance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Malak Heiny, City Attorney
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POTABLE WATER CONTRACT
. BETWEEN
THE CITY OF FORT WAYNE, INDIANA
AND
THE CITY OF NEW HAVEN; INDIANA.
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POTABLIE WATER CONTRACT
BETWELN
THE CITY OF FORT WAYNE, INDIANA
AND
THE CITY OF NEW HAVEN, INDIANA

THIS POTABLE WATER CONTRA(‘T (hercinafier referred o as “Contract™) entered into
thIS _é day of 2024, by and between the CITY OF FORT WAVYNE,
INDIANA a mummpa] Lorpmatmn ‘of the State of Indiana (hereinafter referred to as “Fort Wayne™),
and the CITY OF NEW HAVEN, INI_)IANA, a municipal corporation of the State of Indiana
(hereinafier referred to as “New Haveii”), Fort Wayne and New Haven are sometimes _oollec;tively

refetred to herejn as the “parties” and individually as a “patty.”

. WITNESSETH THAT: ‘

WHERLAS, Fort Wayne owns and operafes potable water source and production faéiiities to
provide potable water; and |

h WHEREAS, New Haven does not own or operate potable water source and prog:luction
facilities for the New Haven Service Atea (as hereinafter defined); and

WHEREAS, Fort Wayne has capacity available i in itg potﬂble water faoihties to pmwde New
Haven potable water and is willing to provide potab e water to New Haven, pursuant.to the terms and
conditions of this Contract; and .

WHEREAS, putsuant to LC. § 8+1,5-3-4(b); thie parties desire to enter into this Contract under
which New Haven will receive potable water ftom Fort Wayne pursuant to the terins and (':ondi’[lions
hereof, , ‘

NOW, THEREIORE, in consideration of the above and f(iregoing premises, and other good
and valyable considetation, the receipt and sufficiency of which is heieby acknowiedged the patties

hereto agree as follows:

I. DEFINITIONS. The following definitions shall apply unless otherwise specifically stated:
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A

Connection Points.. The po-iuts of joii;der of New Haven-o.wned- pipe to Fort Wayne-
awned pipe which in’ovide for the conveyance of Potable Water ﬁ'éln Fort Wayne to
New Haven for distribution, storage and consumption by New Haven,

Future Connection P,ofr_;ts. A Future Cotnection Point is a Connection Point that has
nét been consiruoted ag of the Effective Date (as defined herein),. .

Peak Flow Limit. The Peak Flow Liinit for the Connection Points and Futire
Connection Points as deﬁﬂed on thibit 3 hereto. T}ns mciudes Phase I and Phase I
Paak Flow Limits..

Volume Limlt The Vohzmc, Limit for the Connection Points and Futme Connection

'Pomts as deﬁned on L‘xhrblt 3 hegeto, - This includes Phase I'and Phase II Volume

ants. _ .

Monuitoring, - The ana.ly.sla of potabla water without. taking a sample of the water.

Examples mclude but are not limited to pH, canductlvxty, turbldlty, chlonne,
tempemtute p1essule and flow rates, :

Peal_c Fiow Charge. The pharge for New Haven excesding the applicable Péak Limit,
as calenlated in _accdr'danqe ﬁ/ii‘h Exhibit 3 hereto,

l’ﬁtgzbla Water, Water that has been made safo for uman copsumption and meets the
standards and i‘eqi;izémeuté for drinking water outlined in the Safe D1i1ﬂting Water Act
of 1974 and subsequent amcndments and the apphcable Indiana Depaltmeut of

Envnonmentai Management stand a1ds

‘Pohbla Water System, The netwozk of piping and appmtenances which may be used

to distribute, store and consume Potable Water,
Sampling, The taking of an actual portion of the Potable Water for analysis.

Service Area. The area in which a party may provide Potable Water Service putsuant to

LC. § 8-1.5-2-3; as firther defined in Article T hereof.

User. Any domestic o1 non-domestic consumer of Potable Water,

~Volumetric Exceedance Fee, The ‘charge for New Haven exceeding the applicable

" Volume Limit, ng ca!culé_tcd in accordance w’ith Exhibﬁ;i heteto,

Water Plaif. The assomblage of devices, structures and equipment used to treat, store
and provide Potable Water.
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.

Water Utility. The combined facilities and systems used collectively to colledt,

transport, store, pump and ireat Potable Water. .
Water Aviailability Fee. A fee charged in accordanee with Section X1II hereof for new
001ﬁiact_i0ns to infiastructire uged to dis'tri'bute, store, and consume Potable Water

within the New Haven Service Area.

. EFFECTIVE DATD

A.

This Contract shall become effechve upon final appmval by thie Fort Wayne Common
_Cauncﬂ. or by the New _Haven Common Council; whichever shal} last occur (the
“Bifective Daté’_’),‘ subject to the approval by other local, state and federal agencies

having jurisdiction over this Contract which is requited,

_ All previous agreements for the provisions.of Potable Water service from Fort Wayne

to New Haven shall be void,

NEW HAVEN SERVICE ARTA.
A,

Description of New Haven Service Area. The New Haven Water Service Area is the

' geographic aren in which New Haven may be the exclusive provider of Potable Water

service pursuant o and in accordance with this Contract, The New Haven Service Area

-8 deplcted in attached Exhibit.1 attached horeto and made a part hereof.

Fxclusions from New Ha\fen Ser v:me Area, Excluded from the New Haven Sewzce
Area are any properties wzthm the New Haven Service Area receiving Potable Water

gervices from Fort Wayne on th(_a Effective Date.

. Fort Wayne Facilities, Noiwithstanding Section 11LB hereof, Fort Wayne may locate

water pipes and appurtenances in the New Haven Service Area as long as no properties
within the New Haven Service Aren are directly served by Fort Wayne:

New Haven Limited to Serving in Néw Haven Servico Area. New Haven shall not
expand its Potab_ia Watar system outside the New Haven Setvice Area for the purpose
of directly serviing customeérs without the prior written approval of Fort Wayne, Fort
Wayne’s approval shall not be unreasonably \-i}jt'];hsid, Foyi Wayne and New Haven will
collubbrat'ively determine whether and how {o best to furnish Potable Water service to

properly owners located outside of the New Haven Service Area who request the same;
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such determination shall considet the cost and economic feasibility to all parties under

* the then cutrent circumstances. Approval for New Haven fo provide water service

Qufside its Service Area will be documented sfpd recorded in an Interlooél_Agreement.
Service Avea Adjustments near Fort Wayne City Limits. The Parties agree to

cooi;efate in good faith and work together over the fiist three (3) years of the Contract .

to resolve current service bowidaries in the areas generally along the boundary between

the Fort Wayne city Limits and the New Haveés city Timits in an offort fo reduce the

+. number of customeis receiving Potable Water service from one provider and sewage

“setvice from another. Final determinations and changes to the New Haveii Service

Arca that result-from such efforts will require separate . conhactual agreements,

. amendments to tI:us Contract and applopnate approvals from the Fo:t Wayne Cothmon

. Council and the New Haven Common Couucl] as well as the.Indiana Department of

Enwronmental Management (“IDEM”) and/or -the Ind;ana Utility Regulatory
Commission (“IURC”) as dpphcable

AL CONNECTIQN OF WATER FACILITIES,

A,

Conmnection Point Logsdtions, The location of the currént Connection Points “A”, “B”,
P anid ‘;D” are gonerally shown on Txhibit 2 attached hereto and made a part hereof,

Mnintehance and 0pe1‘:ition Costs. Fach par fy shall be tesponsible for the
maintenance dnd opexauon of 1ts own water production and dlsmbuuon bysiem and its

pm tion of the Connectlon Points, Fort Wayne may inspect New Haven's pomon oi fhe

+ Connection Poiats af any time. If such inspection wVGaIs, in Fort Wayne’s discretion,

the Coinection Points are not being properdy maintairied, repaired or operated, Fort
Wayne shall notify New Haven in writing in accordance with Section XV, Within
thirty (30) days following receipt of such notice, New Haven shall provide Fort Wayne

with a Wntten plan to correct the issues identified in Fort Wayne's notice. In the svent

" New Haven fails to (a) timely provide such waitten pﬁan or {b) unp]ement the actions

described in the written plan to Fort Wayne’s reasondble satisfaction within thirty (30)
days following the delivery of the wutten plan, Fort Wayne may complete thie required

maintenance, tepait or operational adjustments and New Haven shall, within thirty (30)
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days, f(_)llowing receipt of an invoice from Fort Wayne, reithburse Fort -Wayne for all
costs dncurred by Fort Wayne in performing such work on New Haven’s behalf,
Modifieation of Conngcﬁon‘ Points, -Should it become necessary or desirable fo
change or modify the Connection Poinfs or fo connect af different or additional
Conmection Points, the parties shall agree upon the terms of such change, modification
ot connection aird shall ameénd this Contract in accordance with Section XV hereof to
ﬁelndrialiie such amendment,. ' -

Fort Wayne use. of New Haven Watel' System, As a result of an asset acquisition
agreement between Fort Wayne and the Allen County Reglonal Water and Sewer -
D;s’mct (“ACRWSD”) and dn Interlocal Cooperation Agreement anclllary thereto, Fort

‘Wayne is authorizéd to provide water and sanitary sewer setvice witliin the fo1me1

ACRWSD territory, as the same was defined pursuant to various orders promulgated by
IDEM., If Fort Wayne receives a p:_atiﬁom for water service in the former ACRWSD
territory, and it aiipeafs piugdent for Fort Wayne to serve fhose petitioners/customers and
Lonvey water ’fhmugh the New Haven Water System to facilitate such service, Fort
Wayne will contact New Haven to discuss, and 1f agreeable to both patties, Fort Wayne
and New Haven will exécnte a separate Intmlooai Agreement goveriing use of the New -

Haven Water Systéﬁ}_for such putposes.

V. | DISTRIBUTION or POTABLE WATER

A

Responsihility for Distributfon. New Haven shall be sole{y 1eqpons1ble for deltvery of
the Potable Water from the Connection Points to its eustomers in accordance with the
laws, feéulatiens, requirements and standards of Indiana Department of anir_onﬁwntal
Management, the Indiana State Board of Health and the United States Bavironmental
Protection Agency currently in effect and as may be amended from time to time,

Responsibility for Treatment. Fort Wayne shall be solely responsible for the propes
treatment of Fort Wayne’s water and delivery to the Connection Points in aceordance
with the laws, regulations, 1equnements and standards of the Indiana Department of
Elwlronmental Managemant the Indiana State Board of Health and the United States

Environmental Protection Agency currently in effect and as may be amended from time

1o tims,
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C,

Txclusivity. Except as provided below, Fort Waysie shall be the exclusive provider of
Potable Water for New Haven isi the New Haven Service Area duting the Term of this
Contract. For any new Potable Water connections within e New Haven Service Area
cast of Ryan Road, New Haven tesetves the option, for purposes of helping customers

get off their wells and/or to facilitate economic development projects, to connect and

~ draw up to a maximum of 250,000 gatlons of Pofable Water per day from the City of

Woodbuirn’s utilitios if New Havei: determines such aption is more economical for New

Haven, based on the costs of constructing additional capacity for such customers to be

served by Fort Wayie and the costs for Fort Wayne to sewe; such customers. Nothing

in this Séction shall petinit New H:aiz(_an to assign and/or transfer siy c_omieétions that
are served with potable wates treated by Fort Wayne, w]iethér before or fter the

Effective Date, to the City of Woodbum or .any other ytility provider.  Provided,

furlher, the option granted under this Section shall be subject to a right of first refusal

by Fort Wayne which ‘shall be exercisable as follows:

1, © If New Haven becomes awate of new proposed Potable Water connections

o within the atea descfibed above and New Haven determines if desires o cxercise
the option to draw water from the City of Woodburm fo pro;/ide smﬁce to such
conngetions, New Haven shall provide wiitten notice of such determination to,
Fort Waﬁme. : . . .

3. Within thitty (30) days after providing nofice of ifs detenination to Fort
Wuyne, New Haven shall provide to Fort Wayne capital cost, in'ﬁ)rmétion, rates
and “contract tenms provided by the City of Woodburn, and any necessary
approvals” by IDEM, aiong -with anly other . information related to ifs
determination that New Haven wishes to provide.

3. Upon receipt of the information described above, Foit Wayne shall have sixty
(60) days.to determine whether if desires to exercise its right of first refusal.

4, If Fort Wayne elects to exercise the right of first refusal, Fort Wayne shall notify
New Haven jn writing confirming that it will provide Potable Water service to
the new connections on the same femms and af; the sarme coél as offered by the
City of Woodburn.
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5, If Fort Wayne does not respond within sixty (60) days or responds and advises
that it does not intend to exercise the sight of first refusal, New Haven may
proceed with the City of Woodbutn on the same terms outlined in the
information provided to Fort Wayne pursuant to Subsection C.2 above, In such
a ¢ase, the area of the new connections will be removed from the scope of this
Contract, and New ﬂaven will be responsible for procuting -any necessary

regulatory approvals to serve this area by other means,

VL  CAPACITY

A.

No ‘Modification or Alteratious, To dssure that adequate Potable Water capacity is
available from Fort Wayne, New Haven agrees that no changes, modifiéatiops or
altetations will be made fIhat Inay iicrease the demand for Potable Water at the
Connection i’oints withoﬁt the prior written approval of Fort Wayne, which approval
shall not be umeasonabiy withheld o delayed,
Yolume Limit. Exhibit 3 attached hereto and made a part hereof lists Volume Limits
for New Haven at the Connection Points, The Phase I Volume Limit shall be in effect
until New Haven uotlﬁes F01t Wayne in accordance with Sccuon XV that New Haven
olecty to be classified at the Phase 11 Volume Limit.and use the Phase 11 Volume Limit
for rate caleulations and subsequent billing, Failure to-provide such notice shall result
in Fort Wayne applylng the Ph_f?tse 1 Volume Limit for classification of rate calewlations,

Volume Bxceedance Fee caloulations and subsequent billing. 1f, during any billing

. period, New Haven requires an amount of potéble water at a Connection Point in excess

of the limits described in attached Exhibit 3, Fort Wayne shall apply a Volumetsic
Excoedance Fee, as described in attached Exhibit 3 to the total amount of flow

measured at the Connection Points,

~ Peak Flow Limit. Aftached Exhibit 3 lists the Peal Flow Limits for New Haven at the

Connection Points, The Phase 1 Peak-Flow Limit shall be in effect until New Haven
notifies Fort Wayne in accordance with Section XV that New Havén elects fo be
classified and use the Phase I Peak Flow _Lilnft for rate caleulations and subsequent

‘billing. Failure to comply with this notification requirement shall result in Fort Wayne

‘applying the Phase I Peak Flow Limit for classification of rate ¢alculations, Peal Flow

-
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Charge caleulations and subsequent billing. Otherwise, in the absence of notification
from Néw Haven, the Lower Peak Limit will be applied, As part of the monthly billing,
Fort Wayne shall analyze water flow peak condition characteristics, If, during any

billing period, New Haven’s peak flow exceeds peak flow limits specified in attached

' [(}xhibit 3, a Peak Flow Chal'gé shall be applied to New Haven’s rate in accordance with

attached Exhibit 3. In the event a second }?ealé Flow Charge is assessed again within a
twelve (12) consecutive monthi petiod following a prior Peak Flow Charge, Fort Wayne

shall notify New Haven of such event and New Haven shall submit a plan to Fort

Wayne within sixty _(60) dayé following T;?Céipt- of such notice desclibipg improvements.
or operational changes to bé implemented Wili(}]l assures that flow will remain within
the Péiﬁc Limits described in attached Exhibit 3. In the event New'i{avgn (a) fails to
sqi)m'it a 'pl_an.within such sixty (60) day périoﬂ_ or (b) is subsequently assessed a Peak
Flow Charge, New Haven shall be in defanlt under Section XTI of this C_l();itract.

VIL CAPACITY ALLOCATION APPROVALS AND CONNECTIONS -

A,

Permit Applications, For new connections within the New Haven Service Area, New

- Haven shall complete an Application for Congtruction Pormit for Public Water System
' (“Application) wquned by 327 Ind, Admin, Code § 8 3-1 et seq.
- Forward Copy of Apphcatlon Materials, New Havcn shall provide Fort Wayne a

ompleted Apphcaﬁon exceuted by an authorized- inlGSGlllatiVe ot ofﬁcer of New

: Hayen, a summary of the design, a wmplef.ed Certification of Registered Professional
~Bngineer, one (1) set of approvid potable water plans and all other required information

- neeessary for Fort Wayne to process the’Application and supporting documentation,

Timely Review of Application, - Fort Wayne shall review all properly completed
Applmailons ina tunely manher and shall not arbitearily or v easonably delay or deny
such Apphoatxons It will not be unreasonable or arbitary for Fort Wayne to deny an
Application if, based on Fort Wayne s review and calculations, Folt Wayne determines
the additional capacity speciﬁed in the A}_)phcatlon is likely to cauisc New Haven fo

exceed its Volume Limit or Peak Flow Limit at the applicable Connéction Point jaer

Exhibit 3, so lopg as Fort Wayne provides ifs caleulations to New Haven for review at
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least 30 days prior to denying jts application, Such a denlal will hot preclude New
Haven fiom reapplying with additional information, |

Report of Newb Commneetions, New Haven, as a wholesale customer, shall submit to
Fort Wayne a repott of all new connections made to New Haven’s Potable Water
System, The report shall be provided annually during each year of this Confract; for the
period Janvary 1 through Deceniber 31, which shall be submitted no later than Febroary
28. Information in the report élaali include the pi‘d}ﬁerty address, date of connection,
number of equivalent m'-ndentlal units (“BRUg”) and such addktional mformatmn as

may be 1easonab1y requosted by Fort Wayue

VIH METERING

A,

Monthly Bill. Fort- Wayne will calculate New Haven 8 monthly bill based on monthly
meter readings for fhe New Haven Service Area facility meters,

Metering Equipment, Fort Wayne shall install, operate ind maintain proper and
fidequate'water-met_ering euipment for the purpdsga_of easuring the volume and
instantaticous peak flow rate of water delivered to. each of the Connection Points, Tout.
Wayne meteting equipment sl;all include.an electronic data collection and data stotage
system which monitors and transmits to Fort Wayne 8 tt,lemehy in net less than one (1)
minute ilmelnclements -

Connection Pomt/Mc_ztering' Related Infrastructure, New Flaven shall be responsible
for the cost of real estate acquisition, planning, Gesigning, pﬁrchasing,"in_st_alling,
ojaerating, maintaining, updating and replacing, of New I—iayen’s l_nctering equipment
and eieétroni,é data’ stor'a@ system when and as 1'equired or appropriate. New Haven’s
equipment, location for metering equipment, and electionic storage system ﬂ_iid mangnet
of meterlng shall be apprdved by Fort Wayne prior to installation or modification of
such equipment by New Haven and shall include adequate space in an appropriate
enclosure for Fort Wayné to install its telemetry. If New Haven fails to obtain Fort
Wayne’s approval prior to New Haveh,’s pﬁrcha'se and location and instailation of
meteling equipment and electronic storage system, instaﬂation or modification of
metering equipment .and Fort Wayne teasonably detetimines that New Haven’s

equipment and electronic storage system, the location and installation of such metering

10



TFINAL -

02/12/2024

]Xl

X'

X1

equipment and electronic storage system or mantier of metering does not comply with
Fort Wayne’s 1'6qui1:emexxts, Fort Wayne may .substitute, relocate. andfar re-install or
modify the metering equipment and elegfronic storage system at Now Haven’s expense.

Aceess to New Haven Flow Datd. Fort Wayne shall. provide and bear the cost of
providing and maintaining telemetry for transferritg volume and pé‘ak flow data from

New Haven’s meter and electronic storage system to Fort Wayne’s telemefry System

‘and website, Aceess to New Haven’s data on the website shall be provided to New

. Haven In the-event New Haven’s elecuomc data collection system does not fransfer

adequate data fo For Wa,yne 8 telemetly system fox any bllhng period, New Haven
shall provide avaﬂab_l.e data from its electronic data collectmn system for Fort Wayne’s

| Uuse,

Meter Bypass Valves. All bypass valves shall be mamtamed in iociced boxes the keys
to which shall be kept by Fort Wayne, New Haven may 1equest access to locked boxes,
and such request shall not be nnreasosniably deniied by Port Wayne. If emergency access
to the l'ocka';i boxes 18 required, New Haven shall immediatéh‘r 'ﬁoﬁfy Fort Wayne and
access shall not be unreasonably denied by Fort Wayne, |

Access to Metering Equipment. Fort Wayne shall have complete and unrestricted
acoess to New Haven’s xnete11ng equipmiont f01 mspectmn, testing and approvai at all

zedsonable t1mes

~ Meter Testing and Maintenance.. Metering equipi_nént and remote readouts may be

tested, ce{]ibl:ateﬂ, maintained and 1‘epairéd as necessary by Fort Wayne, and New Haven
shall bear all reasoriable éqsts thereof. In addition, the‘fo.iiowing testing and calibration
may be performed by Fort Wayne,. the reasonable cﬁs,ts of which will be the
responsibility of New Haven: annual testing aﬁd calibration of the metering equiprnent

while remaining in place at New Haven’s facilities,

[RESERVID]

[RESERVED]

[RESERVED]
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8

CHARGES FOR AVAILABILITY, TREATMENT AND ADDITIONAL SERVIGES

A Capacn:y Avallability Charges,

System Develcpment Chmges Not Required, New HaVen shall ‘not be
required to pay System 'Development Charges for ficw customer connections
that (i) are approved to coinect to the New Haven Watel System, (il) receive all
of théh"Potable Water through existing Connection Points “A*, “B*, “C”, and
“D», (iif) and do not require incrqas'es: to the Voluhie Linﬁts ot Peak Flow Limits
for those Connection Points ag described in Exhibit 3,

New Co’nnecﬁ'oﬁ i?oints or Capacity Ingi'éaée Fees, .Pfior to approval and
construction of any Future Consieetion Point or Foit Wayne providing ifcreases
to the Volume Limifs or Pe‘a_k Flow Limits of Connection Points “A”, ¥B”, “C*

ot “D” as listed in Exhibit 3, an amendment fo this Agresment will be required.

The amendment will specify the new payiment arrangements for New Haven to

-rehmburse Fort Wayne for its costs to construct the Fufyre Connection Point and

provide the additional capacity in lieu of Fort Wayne collecting System

Development Charges from new customer contiections.

B. Cost of Treatment and Water Serviee |

L

Billing, Fort Wayne shall be responsible fot reading the metesing déevices/data
and billing New Haven in accordance with rate schedulos then in effect. _
Rate. New Haven shall pay Fort Wayne for the water, billing and other charges
applicable to the volume and composition of the water flow provided to the
Connection Points shown on attached ﬁxliibit'z the fees and char ges 5ot forth in
the Fort Wayne Comimon Council Resolutions and Ordinances and this Contract
applicable to wholeﬁale contract metered customers,

Rate Adjustment, New Haven understands and agrees that the metered water
rates are set by Fort Wayne Board of Public Works and Common Council and
may be subject to change from fime to time. Any such changes shall be
consistent with the methodology as reflected in Lixhibit 4 aitached hereto and
made a part heteof. Provided, however, Fort Wdyna‘ agrees not to increase rates

to New Haven by a percentage that is moge than the percenéagé. of increase to

12
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Fort Wayne’s residential customers on an anmval basis, New Haven specifically
resetves the ability to pass on any increase to the rate charged by Fort Wayne td

New Flaven’s customers,

-Ni_)tice of Rate Change. Fort Wayne shall provide New Haven with not less

than sixty (5(5) days written notice of Foxt Wayne’s intent to adjust rates charged
New Haven prior to a rate adjustment becoming effective. This Subsection does
pot prohibit ot restrict the Fott Wayne Boatd of Public Works and/or Common

Couneil fromn adopting a rate increase: -

¢ Additional Services

-1

X1l DEFAULT

‘This Contract may include si_awiée‘s and rates not set 'by City of Fort Wayne

Common Council Resolutions and Ordinances, Fott Wayne Rules and
Regulations of Water Uﬁﬁty or Foit Wayneé Boatd of Puﬁlic Works Resofutions,
In a&dition, the patties m.a)_r agree to additional services to be provided
héregmdér by Fort. Wayne and such rates inay not be set by Fort Wayne
Conu_nbn Council Resolutions and Fort Wayn_e Ordinanées, Fort Wayne Rules
and Regul'aﬂohs' of the Water Utility or Foit Wayne -],:?:oérd of Public Works

Resohutions. The charges for ‘Sl;{ch services shall be an amount equal to Fort

- Wayne’s expense for the providing of such s;:rvicaé (both in-house and

conttacted assistance) plus an additional ten (10) percent,

Fort Wayne shall invoice New. Haven for such additional services, Payliwn{ of
invoices for such additional services by New Haven shall be in accordance with
and be subject to-applicable Fort Wayne Common Council Resolutions and

Ordinances,

A.  Event of Default. For the purposes of this _Conh‘act,-thc tern "Bvent of Default" shall

mean tlie failure to observe or comply with a provision or covenant in this Contract,

which default is not cured fo the reasonable satisfaction of the non-defavlting party

within fifteen (15 days of the date Notice of such default is given, which Notice shall

specify with reasonable particulatity the basis for the default claimed; provided, that if

such default is of such nature that it carnot be cured within fifteen (15) days, despite

13
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reasonably- diligent offorts, thei the default period shall be extended as réasonably
necossary fc;r the defaulting party to ctre the default, 80 long as the defaulting party
commeénces fo cute the defanlt and diligently pursues such cure to completion..

B. Notice of Default, If either party discovers a default under Section VIII Metering, then
'Ehﬁ.l‘lbll'-ﬁﬂfalﬁting party shall notify the defaulting patty of such default putsuant to
Section XV hereof. lThe defablting paz‘tjf shall (i) have thirty (30) days following
receipt of_ such notice to cure t-hé default; provided, that if sﬁch default is of siich nature
that it cannot be cured within thirty (30) days, despite reasonably: diligent efforts, then

- the default period ; shall be extended as reasonably necessaty for the defaultmg paity to
cure the default, 50 long as the defaultmg party commences to éute the default and '
dlhgently pmsues such cure to cospletion;, or () to notzfy the non-defaulting party of
its ‘plan’to cure the default, In the event of the defaulting pacty’s failure to timely cure
suclr defanlt pursvanit to Section XV hereof or submit a plan to cure, the non- defaulting

- party may elect to cyre the default and the defaulting pmty shail relmbuise the non-
defavlting patty for the costs incutred to eifect such cure, _

C, Service Al ea Default: If exthel patty discovers a default under Seotlon TH regarding
the New Haven Service AIGH, the non-defablting patty shall notify the defavlting party
of the defa.lilt purs_ué‘ut to Section XV heteof. The defanlting party shall have thirty (30)
days following receipt of such natice to cure the defult. In the event that the default is
not cured within such thirty (30) day period, the noi-defaylting party may, in its sole
discrqtioﬁ_ terminate the Contract or -ex{;end the cure period for up. to én addiﬂonél thirty
(30} days, at the expiration of which the non-defaulting parly may in its sole diseretion
{erminate the Contract if the default under Section 111 l}a_s, not been cured.

D. Defawlt Costs, If an Bvent of Default occurs which resulfs in fhe termination of the
Contract and services were provided hereunder prior to the date of termination, the
defaulting patty shail compensaté the non-defaulting patty in an afmount equal to the
revenue the non-defalting party would have realized if the default had not occutred,
reduiced by the reasonable value of the services, if any, the ilgn-.defaufting party is no
longer required to provide as a result of the Contract tefmination.. Such 1'eve;.1ue will be
equal to: (a) Ne‘ﬁ Haven'’s administrative cost atid debt setvice cost Which is paid by

New Haven's customers-and 1is included in New Haven’s water bills, if Fort Wayne

14
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defaults; or (b) the smount due and.owing to Foit Wayne by Now Haveﬁ, if New Haven
{ief'aulté. Such revenue shall be caleulated as & monthly amount taking an average of
the preceding 'twe}ve (12) months. Compensation for services provided up to the date
of termination under this Subseci:ipn, shall not E_iﬁu't a parfy’s ability to s—eelc further

compensation for actual damages resulting froni the oflier party’s Default, Such

‘damages may include expeclation daniages had -the Contract been perforined for the

remainder term or any ronewal term then in effect, damages incurred in reliapce on the
other party’s prothise to perform, or other damageés suffered by the nop-defaulting party,
Water Service After Texmination. Upon a termination of the Contract under this
Secti'on X10I and subjéct to Section XYV, Fort Wayne shéﬂ contimle.f:o provide Potable
Watm foff New Haven at the thén ‘crirrent mte for Outszde Fort Wayne Government
Users as provided in the applicable City of Fort Wayne Resolutions and Ordmances In
the eyer;t Fort Wayne provides Potable Water for New Haven under t_hxa Section X111,
éithér_ partéz may terminate ‘uy u,p;)n thirty-six (36) months’ written noti'ce of its intention
to {:erfrdngté Fb’rt Wayne’s services to-the non—tcrminatil'lg patty. In the event the
Confract is ferminated as a result of a default by New Haven, payments provided by
New Haven pursuant to'fhis ~Sﬁbsection may offset the amount of damages Fort Wayne
is _'éntitled to recover under Subsection D above but athérwise shall not affect Fort

Wayne’s ability to recover damages under Subsection D:

XIV, COI\TPLIANCE WITH RULES, REGULATIONS, STANDARDS AND LAWS,

A,

Fort Wayne and New Haven shail 06111131_}( with all- local, state and federal tegulations,
standards and laws currently in éffect and as hereafter amended, adopted or enacted
regarding production, storage, distribution and consumptien of Potable Water, the
operation of their 1‘éspéctive Potable Water Systems and any additional services
provided pursuant to and in accordance with this Contract.

New Haven shall adopt and enforce leszJIutIons and mdmances piovxdmg for rates, rules
and regulations, and usé of its Potable Water Systemn which are in conformity with the
1'@&8011&516 requirements adopted and enforced by Fort Wayne for the purpose of _

permitting Foxt Wayne on continuing basis to be awarded grants drid loans from. the
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State of Indiana, the United States Bnvironmental Protection Agency and other agencies

which 111éy now ot hereafter offer such financing opportunities.

XY, MISCELLANEQUS.
A, . Notices and Invoices, _

.1 Any 11otices required under this Contract shall be served by cettified mail, retorn
receipt requested, postage piepzud add1essed to the palty to be served at the
addiess appearing -in -this Sectwll XV or at such other ‘notice add:ess as such
party prowdf:s to the othei patly in wriling after the Effeqtive Date.

2 Nn‘t_icées for qu Haven's eiect'mn for a change i Voluine Limits or Peak Eimits
as’ specified in Section VI must be received a minimum of two (2) years in
advance of 1equested 1mplementation date. Fort Wayne shall review all requests
ina timely manner and shall not atbitrarily ot umeasonably delay or deny such
requests, In the event New Haven needs to provide capacity to a new lalge
water use customer that would.require higher volume or peek limits from Fort

- Wayie in ordet for New Haven to serve them, New Haven may request a waiver
to the two, (2) year minimum notice. - ‘
3 Invoicing by Fort Wayne under this Contract shall be served by first class mail,
postage pi‘epaid, addressed to New Haven at the last address prdvicted by New
" Haven for such inVoid’ing. _ l
4 As of the Effective daté, Contractor’s _addreés is:
Fort Wayné City Utilities, Attention of the Director

200 E. Beriy Street, Suite 250
Fort Wayhe, Indiana 46802

- 5. As of the Effective date, New Haven’s address is:
City of New Haven, Attention of Superintendent
815 Lincoln Highway East

PO Box 570
New Haven, IN 46774

B. . Term of Contract, Reneivais.
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C.

1.

Original Term, This Contract shall commence on the Effective Date and
coptinue for a period of twenty (20) consecutive years unless earfier terminated
hereunder (the “Oﬁgina] Term™}. The Original Term and all Renewal Terms (as
hereinaflor defined) shall be collectively referred to as the “Term”,

Renewal Terms. This Confract shall autoinatically renew for an ideterminate

©_ number of consecutive five (5) year teimg following the expiration of the

Original Texm (¢ach a “Renewal Term™) unless cither patty notifies the other of

" ité desire to terminate services or to terminate the Contract not less than thirty-

§ix (36) months prior to the expiration of the then cutrent Rencwal Term.

Failure of cithor party to notify at"}east thirty-six (36) monthis priot automatically
renéws this Contract"for the nexlt succeeding Ronewsl Ternmi, Notice shall be in
accordatice with Section XV, state the intént of the party not to continue the
Contract, after the conclusmn of the then current Renewal Telm and shall cite
one of the following two bases for non-renewal:

ar Termination of Contract. Notice of terinination of Contract by either

party, With the infent to enter into a new Contract (in such event, the.

terms of this Contract shal] remain in force and effect until the

teﬂnmatlon date), o1 -

b, Termination of Services, Nolice of tenmination of Services by éither

party_ with no intent to entér into a-new Contract, In such event or, tjm

following provisions of thig Contract shall become l,lllﬂl and void,

effective the date of the ntotice o termingte Services:

1, Section I1I, New Haven Service Area,

i.  Section VI, Capacity, '

.  The appliéaﬁle 1ate for conveyance, treatment and othex charges
for Wholesale Contract Customers as set forth in Section XILB.2
shall terminate and Ne\if Haven shall paﬁ all fees and charges
applicable to Outside City Government customers as established

by applicable City of Fott Wayne Resolutions and Ordinances,

Amendnents,
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. Written Mutual Consent, This Contract may be amended only by a writing

1,
Bxecuted by the pmtws hereto.
2, NOtl.LG. A party requesting and amendment of the Contract, that shall send
notice in accordance with Section XV and include the following;
& Reasﬁns\pafty to desires to amend;
b, List of Sections of the Contract proposed for amendment; and
c. Proposed éxmen@meﬁts 1o listed Sections of Contract.
.3 The patties shall lia_\(e six (6) months in which to negotiate in. good faith the
. proposed émeﬁdments to the Contract, In the event that the paz'-ties do hot réach
agteement on the pr oposed amendments, the original Coxm act provisions herein
will remain in forcs, _ ) _
D, - Change of Conditions or Legal Environment, If a pa.ri‘y believes there has been a

change in conditions Whiohl‘ martiaily affect the Contract, such party may request the

Contract terms and condifions be renegotiated it good. faith to addess the effect of such

~ change. Such a tequest shall be iuitiaté_d by a notice provided from the requesting patty

- in accordance with Section XV that includes the following:

1. Desire of party to discuss renegotiation;
2. Description of metered change in conditions; and .
3, Des.oription.of proposed renegotiated terms and conditions based upon such
material change in conditions.
B. Te1-miuatim,1' by Both Parties, This Coutr:act may be terminated in writing by fthe

agreement of both parties.

F. Survival, The obligations set fm th in the fol!owm;, Sections shall survive termination

or expiration of this Contract for any reason until Fort Wayne no longer provides water

services fo New Haven:

el A

Section IV
Section V.4, B

" Section VI

Section VIII

Section XILC

Section X1

Section XIV

Section XV.A, C, B, F, G
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G.

Indemmnities.

L

Environmental Indemnity/New Haven. New Haven shall comiply with afl
applicable environmental, federal, state and local Inws, rules, regulations, orders,

codes or ditectives of all federal, state and local governmental entities having

- jurisdiction over its water and sewage systems. New Haven agroes to defend, .

mdemmfy and hold Fort Wayne (and its officers, dlrectms employees,

contractots, repxesentatwes duly authotized agents, depar tments, and dmsmns),

.halmless “from any cdst, actlon, awatd expense, liability, pefalty, final

judgment, settlement, loss or _damage (including. indirect, special, punitive,

- ‘incidental and consequential damage), including bug not limited to the recovery

of legal costy and reasonable attorney fees, arisihg out of New Haven’s violation
of any such law, rule, 1'egulétio;1, order, code or direstive which relates directly
ot- indirectly to New H_ave;n’s' performance or failure to perform under this

Confract or from aty breach of this Gontract by New Haven, This proviston

- shall survive termination of this Contract and the date" of termination of service

by Foit Wayne. _
Envﬁonmenta] Indemnity/Foxrt Wayue Foit Wayne shall comply with all

applicable environmental federal, state and logal, Iaws,mles, 1eguiatlons ordets,

- codes or directives of all federal, state and local governmental entities having A

jurisdiction over its water and sewage systems, Fort Wayne agrees to defend,

indemnify” and hold New .Ha\_fen -(and its officers, directors, employees,

- contractors, repiesentatives and duly anthorized agents), harmless from any cost,

damage (includifg indirect, special punitive and consequential damage), award,
action or liability, including but not limited to the recovery of reasonable
altorngy fees and legal costs, ariéing out of Fort Wayne's violation of any such
law, rule, tegulation, order, code or directive.which relates directly ot indirectly
to Fort Wayne’s performance or. failore to perform this Contract or from 3y
breach of this Contract by Fott ‘Wayne, This provision shail survive termination
of this Coniract and the date of termination of service by Fort Wayne,

Persounal hijilry, Death and Property Damage/Néw Haven. New Haven
agrees to defend, indemnify, and hold hatimless Fort Wayne (including its

19
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officers, employees, 1'epreseﬂtatives, depariments, divisions and agents) from all
divect delllgnds, (but not indirect, special, incidental, punitive or consequentiai).
damages (including, démages for personal injury, death or property damage),
liabilities, costs and expenses (inclu'ding 1'easqnable attorney’s fees), judgments,
settlements and penalties atising out of New Haven’s negligent, or intentional,
or wirllful‘ non—_pérf‘ormance or failure to perform under this Contract, atd/or
arising out of New Haven’s negligent, intenfional, or willful faiture to maintain

or operate its water and.sewage system. ‘This provision shall survive termination

. of this Confract and the date of termination of service by Fort Wayne.

Bil'ling' Disp}}fes or Transmission of Data, New Haven agrees to defend,
ihdémnify, ar}d hold harmless‘ Fort 'Wayne (inchuding its officers, empldyeas,
1'ep1'esenta!:iveé, &epai*tlﬁeﬁts, divisions, and agelatsj from all direct demands,
(but -not fndirdqt, special, incidental, ’ punitive or consequential damages);
Habilities, costs and expenses (icliding i'aasqhable attotney’s fees), judgments,
settlements, and penalties atising out of Neﬁ Haven’s manner ot mothod of
billing its customers, including but not limited to, claims involving the mefers
and/or devices New Haven uses to monifor customer usa ge, ransmit usage déta,
and caleulate customor bills, This piovision shall survive termination of 'ﬂfl‘is
‘Coﬁtré;;t and the date of termination of service by Fort Wayne.

Pérsona]'lnjm'y, Death and Property Damage/Fort Wayne, Fort Wayne
agrees to defend; indemnify, and hold harmless New Haven (including its
officers, e_ihp}oyegas? and agénts) from all direct -(but not indirect, special,
punitive, coincidental or consequential) demands, dalh_ages (Including, dumages
for personal injury, death or pl-opel'iy damage), liabilities, costs and expenses
(including legal costs and 1'easonalﬂéattm‘ney’s fees), judgments, settlements
and penalties atising out of Port Wayne's 11eglig¢nt, intentional, or willful

performance or failure to perform under this Contract and/or atising out of Fort

© Wayne’s negligent, intentional, or willful failire to maintain or operate its water

and sewage system. - This provision shall survive termination of this Contract

and the date of texmination of service by Fort Wayne,

20
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H.

K

Remedies. In addition to any remedies that may be available at law, temporary,

preliminary and permanent injunctive relief may be granted to enforce any provision of

this Contract in the event of an actual breach or violation, or & threatened breach or
violation, of any 1'e's_tricti6n, covenant, or obligation under this Contract.
Severébility. In'vai'idity ot unenforceability of any covenanf, condition, term or

provision of this Contract shell ot affect the validity and enfor ceablhty of any othet

- covenant,-condition, term of prowsmn of this Contract;

“Waiver. The faﬂme of either party to exetcise any. ught or powe1 given heleundel or

insist: upon stuct compliance with any obligation spec:1ﬁed herein shall not constitute
waivet of such par ty’s rights fo demand exact. compliance with the terms her eof

He'xdmgs The headings to the pafagmphs of this Contract are solely for the

' convenience of the parties and shall not be used to explain, modify, sunphfy, pl aid in

the interpr: etat[on of the provisions of tlns Contract,

Applicable. Law. This Contract- shall be governed by, conistrued and interpreted in
accordance with the Jaws of the State of Indiana, Any claim or action brought by either
party hereunder shall be heard by a court of applicable jurisdiction Iocated in Allen
County Indlana | .

TForee Ma;eme Fort Wayne shall-not be 1espon31ble f01 a failure fo defiver ‘water
undel tliis Conract if such failure is caused by fire, flood, drought, earthquake, or other
physscal natutal disaster, war, hOStIIItIBb invasion or act of foreign enemies, acts of
tetrorism, 01‘ requisition or compulsory acquisition by a governmental guthouty, tiots,
strikes, or lockouts, or other coniingencies beyond its control and without i.ts fault.
Intepration.: This:‘ Contract constifutes the entite agreement and understanding between
the parties hf;re%o relating to tlie provision of water sei‘vice, and it is agreed that any
éhaug_é in;' addition o, or amendment or modification of the terms hereof shall be of no

effect unléss reduced to writing and executed by both parties,

l Assignment, This Contract; including the capacity allocations contemplated ‘hereby,

may not be _assigned by New. Haven without the prior written congent of Fort Wayne.

Administrative Approval, I the event this Agreement requirés any approval by an

admiriistrative agency (including but not limited to IDEM or the TURC) both parties

2]
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agres to work together to achieve that approval, and neither will object to the
Agreement’s approval, _

Utility Advisory Board. The Parties agree ﬂle New Haven Common Couneil will have
one appointment to the Fort Wﬁyne Utility Advisory Board, This appointment may not
be an elected-official, The pattics acknowledge and agree that Fort Wayne and New
Haven have entered, or may .be enfering, into a Water Pollution Control Agreément that
also provides for one appoihtment to- the Fort Wayné Utility Advisory Board, and the

appointments provided under each contract are fiot intended to be cumulative. The New

Haven Common Council will have a total of one appomtment whether made undm this

Contract o any other contract,

. Presentations to New Haven Common Council. Poit Wayne agrees to provide up to

two presentations annually to the New Haven Common Council at the request of New
Haven. . ' - _ ‘ '
Dispute Resolution. Should there be.a dispute between the Parties regarding actions

that must be taken with respect thie Contract, incluiding, without limitation, current

. setvice boundaties or the expansion of the New Haven Service Area as set forth in

Section 11 hereof; the Parties agree to attempt to resolve the dispute by participating in _
mediation, with a thitd-patly mediator mutvally agreeable to botli parties. The costs of

the mediator shail be spllt equally by the partws and each party will pay its own

attorney’s foes 1nouusd in connéction with the mediation, If the dispute is not resolved

by mcdlatmn elthel party may request appropriate relief with the IURC ox a coutt of

‘competent jurisdiction, as provided in Section XV.L,

Fort Wayne’s Right of ¥irst Refusal. If the City of New Haven determines o sell or

lease any portion of New Haven’s Water System, New Haven agtees to grant TFort

‘Wayne a Right of First Reﬂlsai Fort Wayne’s right of first: refusal may be exefcised as

follows:

1. If New Haven receives an offer to purchase or lease a pottion of the New Haven
Potable Water System, (“Offer”), New Haven shall provide written hotice of the
Offer, including a desctiption of the portion of the New Haven Potable System

proposed to be purchased or leased and the p1'ice. to be paid by the offeror,

22



FINAL - 02/12/2024

2. Upon receipt of the infortnation described above, Forl Wayne shall have ninety
(90) d_ays to détem_nine whether it desires fo exercise its right of first refusal,
3; If Bort Wayne elects to exercise the right of first refusal, Fort Wayne shall notify
- New Haven in writing confirming that it will purchasé the portion or lease the
- portion of the New Haven Potable Water System in accordance with the terms
st forth in the Offer: |
4, 1f Fort Wayne &oes ot respond within ninety (90) days or responds and advises
~ that it doés not. intend to exerciso the _right of first réftjsal, New Haven may
pm—céed‘ to sell or 36%186 all or a portion of the New Have_n Potable Watet System
on the same tefms,ouﬂinéd in the Offé:i'. If the Offer only pertains ‘t_q a poi"iion of
f@he New Haven -Pgitabip Water System, then that portion of ﬁl_é Potable Water

System and connections thereto will be removed from the scope of this Contract,

[Signature Page to Follow]



EINAL - 02/12/2024

CITY OF FORT WAYNE
BY AND THROUG}LITS BOARD
OF PUBLI WO KS ./'

By' )g KL wk\

Shan Gunawa%@hauman—-y

—

. I ? -
Byi,/~ . LA T
Clirls Gue%ai) Memb%

-

Atte'.;;t' ﬁ/ Y“\/;“'% f")

=

Michelle X I‘ulk—Vond: an, Clerk

Date: ~ “”5& 2@2#4

ACKNOWLEDGEMENT

STATE OF INDIANA )
: } ss
COUNTY OF ALLEN )

Before ine, a Notary Publie, in and for said County and State pessonally appearcd Shan
Gunawardena, Chair, Chris Guerro and I(umar Menon as Members of the-Board of Public Works
of the City of Foft Wayne; and Michelle Fulk-Vondran, Clerfe of the Board of Works and
acknowledged the execution of the foregoing Water Poiiutmn Treatinent Contract as and for their
voluntary act and deed for the uses and purposes therein contained.

N WI‘I‘N}JSS WHEREOCT, Ihavs hereunto subscribed by name and affixed my Notatial Seal,
this_&E¥A_ day of arch X@ZL/

ek Va,:é . ;b,é;w

Notary Public and Resident of
Allen County, Indiana

$aadd £ NELSON
% 9)5‘ ;sllh' ELML of Indiang
Alisn i,ﬂwn
Lorr‘n igsion Hombar NPT FERETY
Hy Cormmissiod Exmaw
ThalCh oy, ,‘_u i

prt

\\\\mu,,c}':

CIREER)
<, o
'”fl;[ﬁl\"
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ACKNOWLEDGEMENT

STATE OF INDIANA )
)88
COUNTY OF ALLEN )

I

Before me, a Notaty Public, in and for said County and State personally appesared
\EC m Meke’ of the City. of New Haven. and ;acknowledged the
execut;on 1 of' the f01eg01ng Agteement and for their voluntary act and deed for the uses and puiposes

thetein contamed

' N WITNESS WE{EREOF I have Hereunto subscubed by pame and affi xed my Notarial Seal,
this 7 im day'of blnpuntray A

" Allen County, In;iiéma ) .

My Cominission Expires:

DEBGRAN A, SMITH, Hotary Publle

Mien Counly, State of Indiara . -
Gommdssion Humber HPOT02483

By Commisalon Explres fuly 9, 2025

25
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Tixhibit 1« New Haven Sexvice Area Map
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Exhibit 2.~ New Haven Connection Points
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Exhibit 3 - New Haven Capacity — Limits & Charges

VOLUME UMIT - Average Gallons por Day (GPD) for Monti" o

Phase |

Phase [I*

[EROENIVS,

Volume Limit per

- connectio’u Conriection bescriplion _Vb!u_me Lh_nii‘t per
| | Point . . ' Cpnnecthn Pplnt Contiection Polnt
A |camdenwood 400,000 B 400,000
B'  |Nelson No3n‘c'll\ﬂdue?l_‘llm[t1 'No[ndivldua! §imlti
C_ iSR93D ‘ No [ndividual E'imltl- NoInolti'viduat_‘lsllm}tJ
D__. -|Moeller G Individuaf 118 No ndividus e
£ IFuture Connectlon Point - location to be determlned¥* },500,000 .
. TotallPhase I Volume Unilt - All Polnts Combined . [ " ysooeoof T
. Total Phasa {; \mliume un'ut-ml Points Comblned e e Ao 3,000,000
N e
A Catjn_denWood 1,200 1,%00
| B [Nabson | o ingividual fimit! | No Individual i’
. C .! | §R9§0 ‘Noindiyidua!'lim]tl Ncllnd!vldual [i'mlti:
D . {Moeller. NoInu‘l\‘fldual'Ilmit.i Noind#vlduai Hmit’
E ] Fl{ft{re Cannectloy Pomtaf‘omﬁon ta be.determlned**_ thd vet. tbd‘vet -
I . .fnhta;i Phiase | Peal F lf]gw Lt - Allﬁgﬂﬁls Comhmed . . B 2 iﬁﬁj 5 ‘— M '
I‘otal Phase_ H Peak Flow Limit - All Polnts Comblned _3,500

R

28

There is nor an Indfwdua! contractual l.'mft to the capacity for these connecﬁon pomrs The capaclty of these connecn’on
point are collectfvey combined and in part Himited by the existing hydraulle capaclty of the Fort Wayne distribution system, |
The  capacity of arI.’ three connectlon po!nts combmeﬂ Is ﬂm.fted to what Is avaﬂab.’e !n the Totﬂl Umrt for the Phase '

¥ New Haven is allo wed to efect fo Imp!em ent Phase 11 Volume & Peak Hmlts anil use of Future Connectfon Po!nt "D" aftpr
completion of !mpro vements that result In construction of new Infrastructure at New Haven's cost to establish Connectfon
Point "D and its capacity. The terms of Sectlons VI arid XV of this agreement afso apply. :

!

|
;
!
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Volume E;;ceedance Fee and Peak Flow Charge

. o Contract Customer Penalty for Lxceeding Volume Limit (Volumetric Exceedance Fee)

o Ifthe Volume Limit is exceeded at a Connection Point, or in Total, in the average of
any threc consecutive billing periods, a Volume Exceedance Fee will be agsessed to all
the flows billed during the exceedance period

o The Volume Exceedance fee rate shall be the current Cmmnodaty Charge multiplied by
a factor of 1 2.5

¢ Contract Cfustom er Penaity for Dxceeding Peak Flow (Peak I‘low Chay ge)

o Ifthe Peak Plow Limit (average aver 15 minute périod), s exceeded for more than 15
mlnutes at a Connection Poiit, or in Total, a Peak Fiow Chargé shall be asqéssed to the
billing period for each exceedance

o 'The Peak Flow Charge shall bethe curr ent Derhand Charge multiplied by a factm

" determined by the following; :
*  Factor of 2 for Total Peak Flow exceedances of up to 20% above the Reak Flow
Limit :
= Factor of 5 for Total Peak Flow éxceedances over 20% above the Peak Flow
Limit :

Bad,

29
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Exhibit 4 - Rate Setting Methodology

Cost of Service Rate Setting Methodolngv Summarv of Plinuples

% Cost of Service Rate Categoues

VVVVVV

Retail - Ingide Clty

Retail - Outside City

Large Industrial

Contract Custorner - Whiolesale .
Public Fire Protection

Private Fire Protection

% Customer Classes within Retail Rate Categories

> Residential -

»

"Commercial

> Industdal = -

% Contract Customer ~ Whoies’&le Characteristics

¥,

»
>

Signed long term (20 yéart).contract commxttmg to receive water distribution from Fot Wayne
Provide growth projections, estimated consumption data to calculate maximum day and
maximum hour levels, agreo to peak consumption limits and seck capacity reservations for
those consumption levels which allows Fort Wayne to long term plan for accommodating those
requirements
Commit to controlling maximum ot peak consumpiion and managing capacities or pay
perialties for exceedances
Monthly Service Charge per meter is ‘uﬂled at InuCity rates and only f01 the master meters
connecting the Confract Customer system to Fort Wayiie
Monthly Public Fite Protection Service Chatge per meter is billed at In-City rates and only for
the master meters conneoting the Contract Customer system to Fort Wayne
Customers for whom Fort Wayne provides less than all of administrative, customer
dxstubution, hansmmsmn , pumping and {reatiment services needed by the custommers

or
Cusfomers that receive all the needed administrative, customer distribution, transmission,
pumping and treatinent services from Fort Wayne, but by the tefins of the contract commit
themselves to esirictions not applicable to refail customers

% Rate Methodology
> Water Utility costs are separated into four categories

I. Operation and Maintenance Expenses
Taxes

Depreciation and Amostization
Retuin

B W o

30
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» General Cost of Service Study (COS5) Methodology to be followed is the AWWA “base-extra
capacity” method as described in AWWA M1 Manual — Principles of Watér Rates, Fees and
Char ges (Sixzth Edition)

1.

2,

3

Cost Functions: Base, Bxira Capacily, Customer and Direct Public Pn e Protection
o Base and Bxtra Capacity cost functions are classified as Common o All Customers or
Comnon to Small Customers
¢ Transmission Mains = 12" and larger diametor
¢ Distribution Mains = Smaller than 12” diameter
Functional Cost Allocation Factors; Base, Maximum Day, Maximum Hour, Numbel of
Bllls, Equzvalent Meters and Bquivalent Hydrants
Peaking Factots (Capacity Factoxa) shall be based 6n actual data/readings that ave available
from the cotinection point meters, unless otherwise negotlated Pedking factors will be
tested foir Leasonableness via diversity test (refer to AWWA M1 Manual)

# Rate Adjustmems
> Rate Adjistiments and future COSS's by Fort Wayne mclucle following proceduires

1.

End.

DMS 40539570v7

Fott Wayne shall provide Contract Customer with a draft copy of COSS and/or Rate
Adjustment reports at least 90 days prior to filing / beginning Approval process,

Rate Adjustments from COSS’s are subject to final Bxeoutive Review and Legislative
Approval by Fort Wayne City Council '

Aunual rate adjustment peroentages conform to Section XI1.B.3. :

If City Council Ordinance approves overall rate increases that ave different than the
adjustments in the proposed CDSS Contract Customer annual incroases shall be adjusted
accordingly in the same methodology as the original COSS and proportioned to the City’s -
retail customers,

If the TURC approves overall rate increases that are different than the j increnges in the
proposed COSS or City Ordinances, Contiact Customer atinual increases shall be per the
approved IURC Tariffs,
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. City Utilities

- Engineering

Interoftfice Memo

Date: 3624

To: CommonCowrcil Members

From: Matthew Wirtz, Deputy Director City Ultilities
RE: Potable Water Contract — City of New Haven

Council District # N/A — East of Fort Wayne

Contract / Agreement Scope.

Per this contract, Fort Wayne City Utilities (FWCU), as a regional utility water system, desires to continue to
provide water treatment services for the City of New Haven. Under this new contract, New Haven will continue
to own and operate its water distribution system while wholesale purchasing of treated water from FWCU.

The contract is for a minimum of 20 years and contains the terms and conditions for a long-term partnership
between FWCU and New Haven. The contract allows FWCU to utilize its capacity, expertise, and services to
support New Haven and its desire to provide high quality and affordable water service to its community and for
economic development and growth. The contract includes provisions for FWCU to provide a future capacity of
up to three million gallons per day to New Haven, FWCU water treatment plant has a capacity to treat 72
million gallons per day, while currently averaging approximately 35 million gallons per day, so FWCU has the
capacity to provide water treatment for serving the New Haven area.

New Haven currently consumes on average over | million gallons of water per day and pays approximately
$1.2 million per year to FWCU for water services.

Implications of not being approved:

New Haven would have to construct its own water treatment facilities at a significantly higher cost and impact
to its water user rates and not be able to support potential economic development in the arca. Fort Wayne would
not have the opportunity to serve as a regional utility and leverage its existing excess water treatment capacity
and water system to generate additional revenue that will help mitigate and put downward pressure on future
increases in cost and water rate increases.

If Prior Approval is being Requested, Justify: N/A

Approval Process:

The Board of Public Works approved the contract on 3/5/24

The City of New Haven approved the contract on 2/22/24
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Council Introduction Date: 3712724

CC: BOW
Matthew Wirtz
Jill Helfrich
File
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