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BILL NO. R-24-11-30
RESOLUTION NO.

A RESOLUTION APPROVING THE PURCHASE OF TWO (2)
PARCELS OF CERTAIN REAL ESTATE LOCATED AT 810 &
816 LILLIAN AVENUE, FORT WAYNE, INDIANA, FOR THE
CITY OF FORT WAYNE, FROM ADAM GERIG BY AND
THROUGH THE DIVISION OF PUBLIC WORKS -
RESOLUTION #111-11-5-24-2.

WHEREAS, the City of Fort Wayne, through its Division of Public
Works — Resolution #111-11-5-24-2, desires to acquire two (2) properties located
at 810 & 816 Lillian Avenue, Fort Wayne, Indiana, specifically described in the
Purchase Agreement, Exhibit "A", attached hereto and made a part hereof, and

WHEREAS, the purchase price for the properties is Two Hundred
Sixty-One Thousand One Hundred Twenty-Five Dollars ($261,125.00); and

WHEREAS, the Purchase Agreement between Adam Gerig and
the City of Fort Wayne, by and through its Board of Public Works, for the
properties located in Fort Wayne, Indiana, is submitted to the Common Council
for approval per Sec.37-25 of the City of Fort Wayne Code of Ordinances.

NOW, THEREFORE, BE IT RESOLVED BY THE COMNMON COUNCIL OF

THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. The acquisition of two (2) parcels of real estate by the
City of Fort Wayne through its Division of Public Works, located at 810 & 816 Lillian
Avenue, Fort Wayne, Indiana, specifically described in the Purchase Agreement,
Exhibit "A", is hereby approved and agreed to. The appropriate officials of the City
are hereby authorized to execute all documents necessary to accomplish said

donation.
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SECTION 2. This Resolution shall be in full force and effect from and

after its passage and any and all necessary approval by the Mayor.

APPROVED AS TO FORM AND LEGALITY

Malak Heiny, City Attorney

Council Member



A SINGLE-FAMILY RESIDENTIAL PROPERTY
810 LILLIAN AVENUE
FORT WAYNE, INDIANA 46808

APPRAISAL REPORT %
é
;

OWNER: ADAM GERIG

PREPARED FOR:

THE CITY OF FORT WAYNE
200 EAST BERRY STREET
SUITE 479
FORT WAYNE, INDIANA 46802

PREPARED BY:

VERNE V. MITCHELL, I, MAI
INDIANA CERTIFIED GENERAL APPRAISER
LICENSE NUMBER CG69100097
AND
ALEXANDER C, MITCHELL
INDIANA CERTIFIED GENERAL APPRAISER
LICENSE NUMBER CG42300061

VALUATION DATE:
MARCH 5, 2024

Verne V. Mitchell & Associates, Inc.
Real Estate Appraisal Services

923 Northcrest Business Center, Suite 10D, Fort Wayne, IN 46805 « 260-423-9479




Verne V. Mitchell & Associates, Inc.
Real Property Appraisal Services

Veme V, Mitchell, 111, MAI

March 8, 2024

Mr. Christopher Carmichael
Property Manager

City of Fort Wayne

200 East Berry Steet

Suite 470

Fort Wayne, IN 46802

RE:  Appraisal of: A single-family residential home

810 Lillian Avenue

Fort Wayne, IN 46808

Owner: Adam Gerig

Dear Mr. Carmichael:
Responding to your request, we have appraised the above referenced property which is located at the
northeast quadrant of the intersection of Lillian Avenue and Sherman Boulevard on the northwest side of
Fort Wayne, Indiana. The purpose of this appraisal is to form an opinion of the market value of the
property’s fee simple estate conveyable interest. Uniform Standards of Professional Appraisal Practice
(USPAP) have been applied in preparing this report. Assumptions and Limiting Conditions and
Extraordinary Assumptions govern this appraisal. This letter of transmittal is considered part of the
appraisal report.

The property was viewed on the exterior February 29, 2024 and March 5, 2024. The interior was not viewed.
The effective date of value is March 5, 2024. The analysis in this report was completed on March 5, 2024,

The highest and best use of the property is for a single family residential type of usage and the valuation
analysis has been developed based upon this opinion.

Our opinion of the property’s market value is:

ONE HUNDRED TEN THOUSAND DOLLARS
($110,000)

If you should have any questions, please advise. Thank you for allowing us to be of service to you.
Respectfully submitted,

VERNE V, MITCHELL & ASSOCIATES, INC.

A . Wb LI

Verne V. Mitchell, 111, MAI Alexander C. Mitchell

Indiana Certified General Appraiser Indiana Certified General Appraiser
License Number CG69100097 License Number CG42300061
VVM/ms

923 Northerest Business Center « Suite 10D » Fort Wayne, IN 46805 » 260-423-9479 « vym_assoc@yahoo.com




Appraisal Valuation
Of
Gerig Property

810 Lillian Avenue
Fort Wayne, Allen County, Indiana

For

Chris Carmichael, Property Manager
City of Fort Wayne
Citizens Square
200 Last Berry Street, Suife 470
Fott Wayne, Indiana 46802

As Of
February 29, 2024
(Date of Inspection — Exterior Only)

By

Matithew A. Griffin, MAI
Indiana Certified General Appraiser
License No. CG40200215

Griffin Real Estate Services, Inc,
229 West Berry Street, Suite 320
Fort Wayne, Indiana 46802




GRIFFIN REAL ESTATE SERVICES, INC.
229 West Berry Street, Suite 320
Fort Wayne, IN 46802
Phone: 260.422.0894

March 18, 2024

Chris Carmichael, Property Manageyr
City of Fort Wayne

Citizens Square

200 East Berry Street, Suite 470

Fort Wayne, Indiana 46802

Dear Mr. Carmichael:

RE:  Appraisal Valuation of Gerig Property Located at 810 Lillian Avenue in Fort Wayne, Allen
County, Indiana

As you requested and agreed upon via email, I have personally inspected (exterior only}
the above-referenced property for appraisal purposes. The property is being appraised to arrive at
an opinion of its fee simple estate market value as of February 29, 2024, the date of inspection.

It is noted that only an exterior inspection was completed, in that an arrangement for an
interior inspection could not be completed. This appraiser spoke with Ed Arevalo of AG Rentals,
who leases the subject dwelling for the property owner. Mr. Arevalo was to call back once he got
ahold of the tenant to arrange an interior inspection, Two weeks had passed since the conversation
with no phone call received. Therefore, based on a conversation with the client, the property is
being appraised based on an exterior inspection and utilization of the subject’s property tax record
card for interior finish and condition.

This appraisal report is intended to comply with the reporting requirements set forth under
Standards Rule 2-2(a) of the 2024-2025 Uniform Standards of Professional Appraisal Practice).
This report is being completed based on the Scope of Worlc detailed on page 13 of this report. I
am not responsible for unauthorized use of this report.

After researching and analyzing the available information considered pertinent to value,
and considering its effect on value, I am of the opinion that the subject property had the following
fee simple estate market value as of February 29, 2024 (date of exterior inspection):

ONE HUNDRED SEVEN THOUSAND DOLLARS ($107,000)

Fxtraordinary Assumption(s)

This term is defined on page 4 in the 2024-2025 Uniform Standards of Professional
Appraisal Practice as: “dn assignment-specific assumption as of the effective date regarding
uncertain information used In an analysis which, if found to be fulse, could alter the appraiser’s
opinions or conclusions.”




1. The valuation herein assumes that there are no environmental issues with the subject
property. No environmental issues were noticed at the time of inspection; however, no
responsibility is assumed by this appraiser if any are subsequently found.

2. An interior inspection could not be arranged with the leasing agent (Ed Arevalo) with AG
Rentals. Per discussion with the client, only an exterior inspection was completed. The
interior condition of the subject dwelling is based upon the subject’s property tax record
card, which indicates the interior to be in average condition. At the time of inspection, the
exterior was considered to be in below average condition.

Hypothetical Condition(s)

This term is defined on page 4 in the 2024-2025 Uniform Standards of Professional
Appraisal Practice as, “A condition, directly related to a specific assignment, which is contrary
to what is known by the appraiser to exist on the effective date of the assignment results, but is
used for purpose of analysis.” There are no hypothetical conditions made in this appraisal.

The accompanying report contains a description of the property and includes the methods
employed in arriving at an opinion of the fee simple market value for the subject property. The
property rights appraised are all those rights included in the fee simple title to the real estate. This
letter, in itself, is not an appraisal valuation; however, it is considered to be a part of the valuation
which follows.

I do hereby certify that to the best of my knowledge and beliefs, the statements and opinions
contained in this report are correct, subject to the assumptions and limiting conditions herein set
forth. 1 also certify that I have no present or contemplated interest in the property or parties
involved or in any other property that could affect the conclusions reached.

Respectfully submitted,

Matthew A. Griffin, MAI
Indiana Certified General
License No. CG40200215
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Appraisal Valuation
Of
Gerig Property

816 Lillian Avenue
Fort Wayne, Allen County, Indiana

For

Chris Carmichael, Property Manager
City of Fort Wayne
Citizens Squate
200 East Berry Sireet, Suite 470
Fort Wayne, Indiana 46802

As Of
February 29, 2024
(Date of Inspection)

By

Matthew A. Griffin, MAI
Indiana Certified General Appraiser
License No. CG40200215

Griffin Real Estate Services, Inc.
229 West Berry Street, Suite 320
Fort Wayne, Indiana 46802




GRIFFIN REAL ESTATE SERVICES, INC.
229 West Berry Street, Suite 320
Fort Wayne, IN 46302
Phone: 260.422.0894

March 18, 2024

Chris Carmichael, Property Manager
City of Fort Wayne

Citizens Square

200 East Berry Street, Suite 470

Fort Wayne, Indiana 46802

Dear Mr. Carmichael:

RE:  Appraisal Valuation of Gerig Property Located at 816 Lilliat Avenue in Fort Wayne, Allen
County, Indiana

As you requested and agreed upon via email, { have personally inspected the above-
referenced property for appraisal purposes. The property is being appraised to arcive at an opinion
of its fee simple estate market value as of February 29, 2024, the date of inspection,

This appraisal report is intended to comply with the reporting requirements set forth under
Standards Rule 2-2(a) of the 2024-2025 Uniform Standards of Professional Appraisal Practice).
This report is being completed based on the Scope of Work detailed on page 15 of this report. |
am not responsible for unauthorized use of this report,

After researching and analyzing the available information considered pertinent to value,
and considering its effect on value, ] am of the opinion that the subject property had the following
fee simple estate market value as of February 29, 2024 (date of inspection):

ONE HUNDRED SIXTY-FIVE THOUSAND DOLLARS ($165,000)

Extraordinary Assumption(s)

This term is defined on page 4 in the 2024-2025 Uniform Standards of Professional
Appraisal Practice as: “An assignment-specific assumption as of the effective date regarding
uncertain information used in an analysis which, if found to be false, could alter the appraiser’s
opinions or conclusions.”

[. The valuation herein assuraes that there are no environmental issues with the subject
property. No environmental issues were noticed at the time of inspection; however, no
responsibility is assumed by this appraiser if any are subsequently found.

Hypothetical Condition(s)

This term is defined on page 4 in the 2024-2025 Uniform Standards of Professional
Appraisal Practice as, “A condition, directly related to a specific assignment, which is contrary
to what is known by the appraiser (o exist on the effective date of the assignment results, but is
used for purpose of analysis.” There are no hypothetical conditions made in this appraisal,
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The accompanying report contains a description of the property and includes the methods
employed in arriving at an opinion of the fee simple market value for the subject property. The
property rights appraised are all those rights included in the fee simple title to the real estate. This

letter, in itself, is not an appraisal valuation; however, it is considered to be a part of the valuation
which follows.

I do hereby certify that to the best of my knowledge and beliefs, the statements and opinions
contained in this report are correct, subject to the assumptions and limiting conditions herein set
forth, T also certify that I have no present or contemplated interest in the property or parties
involved or in any other property that could affect the conclusions reached.

Respectfully submitted,

Matthew A. Griffin, MAI
Indiana Certified General
License No. CG40200215
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APPRAISAL REPORT
A SINGLE-FAMIL RESIDENTIAL PROPERTY
816 LILLIAN AVENUE
FORT WAYNE, INDIANA 46808

OWNER: SUZY HERNANDEZ

PREPARED FOR:

THE CITY OF FORT WAYNE
200 EAST BERRY STREET
SUITE 470
FORT WAYNE, INDIANA 46802

PREPARED BY:

VERNE V. MITCHELL, III, MAI
INDIANA CERTIFIED GENERAL APPRAISER
LICENSE NUMBER CG69100097
AND
ALEXANDER C, MITCHELL
INDIANA CERTIFIED GENERAL APPRAISER
LICENSE NUMBER CG42300061

VALUATION DATE:
MARCH 5, 2024

i

i : |

Verne V. Mitchell & Associates, Inc.
Real Estate Appraisal Services

923 Northcrest Business Center, Suite 10D, Fort Wayne, IN 46805 ¢ 260-423-9479




Verne V. Mitchell & Associates, Inc.
Real Property Appraisal Services

Veme V. Mitchell, 111, MAI
March 8, 2024

Mr. Christopher Carmichael
Property Manager

City of Fort Wayne

200 East Berry Steet

Suite 470

Fort Wayne, IN 46802

RE:  Appraisal of: A single-family residential home
816 Lillian Avenue
Fort Wayne, IN 46808

Owner: Suzy Hernandez
Dear Mr, Carmichael:
Responding to your request, we have appraised the above referenced property which is located at the
northeast quadrant of the intersection of Lillian Avenue and Sherman Boulevard on the northwest side of
Fort Wayne, Indiana. The purpose of this appraisal is to form an opinion of the market value of the
property’s fee simple estate conveyable interest. Uniform Standards of Professional Appraisal Practice
(USPAP) have been applied in preparing this report. Assumptions and Limiting Conditions and
Extraordinary Assumptions govern this appraisal. This letter of transmittal is considered part of the
appraisal report.
The property was viewed from the interior and exterior on February 29, 2024 by Alexander Mitchell. The
property was viewed from the road on March 5, 2024 by both Verne Mitchell and Alexander Mitchell. This
is the effective date of value. The analysis in this report was completed on March 5, 2024.

The highest and best use of the property is for a residential type of usage and the valuation analysis has
been developed based upon this opinion.

Our opinion of the property’s market value is:

ONE HUNDRED SIXTY TWO THOUSAND FIVE HUNDRED DOLLARS
($162,500)

If you should have any questions, please advise. Thank you for allowing us to be of service to you,
Respectfully submitted,

VERNE V., MITCHELL & ASSOCIATES, INC.

Ao U Weleh L4

Verne V. Mitchell, 111, MAI Alexander C, Mitchell

Indiana Certified General Appraiser Indiana Certified General Appraiser
License Number CG69100097 License Number CG42300061
VVM/ms

923 Northerest Business Center « Suite 10D » Fort Wayne, IN 46805 » 260-423-9479 + vvm_assoc@yahoo.com




Resolution No, 111-11-5-24-2

A RESOLUTION APPROVING THE PURCHASE AGREEMENT FOR THE
ACQUISITION OF REAL ESTATE LOCATED AT 810 & 816 LILLIAN
AVENUE, FORT WAYNE, INDIANA, BETWEEN THE CITY OX FORT
WAYNE, INDIANA AND ADAM GERIG

WHERIEAS, The City of Fort Wayne Board of Public Works wishes to purchase two (2)
parcels of real estate located in Fort Wayne, Indiana and more particularly described as:

The Bast 40 feet of Lot Numbered 475 Pfeiffer Place Second Addition to the City of Fort
Wayne, according to the Recorded Plat thereof, as recorded in the Office of the Recorder
of Allen County, Indiana.

Excepting:

The North 100.8 feet of the East 40 feet of Lot Number 475 in Pfeiffer Place Second
Addition to the City of Fort Wayne, according to the plat thereof recorded in Plat Record
5, page 80, in the Office of the Recorder of Allen County, Indiana.

Commoenly Known As: 810 Lillian Avenue, Fort Wayne, Indiana 46808
PIN; 02-07-35-151-037.000-074

‘The West 40 feet of Lot Number 475 in Pfeiffer Place Second Addition to the City of
Fort Wayne, according fo the Recorded Plat thereof, in the Qffice of the Recorder of
Allen County, Indiana,

Commonly Known As: 816 Lillian Avenue, Fort Wayne, Indiana 46808
PIN: 02-07-35-151-036.000-074

WHEREAS, Adam Gerig wishes to voluntarily sell the Real Estate to the City for an
agreed upon purchase price of Two Hundred Sixty-One Thousand One Hundred Twenty-Five
Dollars ($261,125.00).




NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF PUBLIC WORKS
OF THE CITY OF FORT WAYNE INDIANA:

SECTION 1. The Board of Public Works of the City of Fort Wayne, Indiana, hereby
approves the purchase of the above-named property, following all applicable state statutes, The
Property Manager of the City is hereby authorized to execute all documents necessaty to
accomplish said purchase.

SECTION 2. This resolution shall be effective upon adoption.

Signed this 5 day of ,AZQ\/FﬂAg{ 2024,

SIIW
Kun ‘«'}Weno mber

/Ch:s (;uerrero, Member
Attest: [W

Michelle Fulk-Vondran, Clerk




L

REAL ESTATE PURCHASE AGREEMENMT

This Real Estate Purchase Agreement (“Apgrecinent”) is made to he effective thel7th._ day of

October , 2024 (the “Effective Date”), by and between Adam Gerig, individually (“Sellex
) and the Gity of Fort Wayne, Indiana, an Indiana municipal corporation, or its nominee,
successors ol assigns (“Bayer”),

PARTIES: Sellex and Buyer are sometimes referred to herein individually as a “Paxty” and
collectively as the “Parties”,

PROPERTY: Seller agrees to sell and convey to Buyer, and Buyer agrees to buy from Seller the
real properties depicted on Exhibit A and Exhibit B attached hereto and incorporated herein,
consisting of approximately 0.26 total acres, with existing site improvements, and all privieges and
appurtenances pertaining theveto, including but not Hnited to all of Seller's vight, dtte, and intevest in
and to al} eagements, adjacent streets, utility reservations, alleys, rights of way, strips and gores of land,
mineral tights, water and water rights, wells, well rights and permits, water and sewer taps, sanitary or
storm sewer capacity or reservations, rights under utility agreements with any applicable governmental
or quasi-governmmental entities or agencies with respect o the providing of utility services to sach real
propetty, tenemenis, hereditaments, priviieges, Hicenses and appurtenances, reversions, and remainders
in any way belonging, remaining, or appertaining thereto and together with all improvements, §ixtures,
peisonal propeity, ees, imber, or other ciops and plants and minerals focated thereunder or thereon
(collectively referred to as the “Prepexties”),

PRICE: The net purchase price for the Properties shall be Two Hundred and Sixty=One Thousand
One Hundred and Twenty-Five and 00/100 Dollars ($261,125.00) (the “Purchase Price”), The

Purchase Price shall be payable at Closing (as defined below) and subject to the prorations and

adjustments hereinafter described and in accordance with the ferms and conditions stated in this

Agreement.

Intentionally omitted.

EARNEST MONEY: Five Thousand and 00/100 Dollars ($5,000.00) shall be deposited by Buyer,
as “Earnest Money,” with the Title Company (as hereinafter defined) in its capacity as escrow
agent (“Iiscrow Agent”) within five (5) business days after the Effective Date of this Agreement. If
this Agreement is terminated by Buyer prior {o the explration of the Due Diligence Peviod (as
defined in Section 8 herein), as the same may be extended, or pursuant to a Seller Default (as
hereinafter defined), the Farnest Money shall be immediately returned to Buyer, The Earnest
Money and any Additional Earnest Money (as heveinafter defined) shall be credited to the Purchage
Price at Closing (as hereinafter defined). Upon expivation of the Due Diligence Period, as the same
may be extended, the Earnest Money shall not be refundable to Buyer (except as otherwise set forth
herein in connection with a Seller Default or the failure of a closing condition) and shall be payable
to Seller in the event that Buyer does not close on the purchase of the Propertics. The Earnest
Money and any Additional Earnest Money, together with any and all intevest emned thereon, shall
be deemed a pait of the Earnest Money for all purposes under this Agreement,

CLOSING: Snbject to the provisions of this Agreeinent, the closing of the sale and purchase of the
Properties (the “Closing”) shall take place via escrow with the Escrow Agent no later than thivty
(30) days after the expiration of the Due Diligence Perfod, as the same may be extended, or on such
earlier date (which may be puior to or following the expivation of the Due Diliggence Period) chosen




by Buyer in its sole and absolnte discretion, provided that Buyer provides Seller with ten (10) days
prior written notice, which day shall be the “Closing Date.”

8. POSSESSION: Possession of the Properties shall be deliverad to Buyer on the
Closing Date free of all third-party interests except those detailed in any
Permitted Exceptions (as hereinafter defined}), In their present condition,
ordinary wear and tear excepted and damage caused by Buyer's Examinations
and casualty excepted as provided in Section 10 below.

5. DUE DILIGENCYE PERIOD:

A,

Buyer shail have ninety (80) days following the Effective Date (the “Due Diligence Period
Y to conduct such due diligence as Buyer may in its sole judgment desire, including but not
limited to engineering studies, snrveys, soll tests, envivormental assessments, inspections,
and other examinations (collectively, “Examinations”); and to obtain all necessay
development and governmental/quasi-governmertal approvals requived to purchase and
develop the Propearties for Buyer’s intended nse,, including but not limited fo City of Fort
Wagne Common Council approval, proper zoning approvals, architectural/aesthetic/visual
approvals, development plan approvals, variance of use andfor development standavds,
annexation, incentives, entiflements, tax abatements, and building permits (coliectively, the
“Government Approvals”) for Buyer's proposed development of the Properties for ils
intended use.

Buyer's obligations under this Agreement shall be conditioned upon Buyer's review and
approval, In its sole and absclute discretion, of the Seller Documents (as herelnafter
defined) which shall be delivered to Buyer within ten (10} business days following the
Effective Date and the Properties and all aspects thereof, including by way of llustration
but not Hmitation, alt physical and envivonmental matters relating to the Properties, Tf
Buyer is not satisfied, in its sole and absolute discretion, that it has been or likely will be
able to obtain the Government Approvals, including but not limited to zoning, incentives,
and plan commission approvals, or to satisfy the other conditions of this Section 8, before
expiration of the Due Diligence Period, Buyer may either: (i) terminate this Agreement and
the Farnest Money shall be immediately returned to Buyer; or (i) elect to extend the Due
Diligence Periad for 2 maxtmum of two (2) consecutive thirly (30) day periods {each a
“Due Diligence Extension Period”). In the event Buyer elects to exercise the fivst Due
Diligence Extension Period, Buyer shall provide Seller with written notice of its election
prior to expiration of the Due Diligence Period. In the event Bnyer elects to exercise the
second Due Diligence Extension Period, Buyer shall provide Seller with wiltten notice of
its election prior to the expivation of the first Due Diligence Extension Period,

Upon commencemnent of the Dne Diligence Period and throughout the term of this
Apgresment, Buyer and its representatives and agents shall have the right to enter upon the
Propetties to perform and complete the activities and investigations set forth herein, The
Examinations are to be made at Buyer's expense, and Buyer shall be liable for any damage
(ordinary wear and tear excepted) caused to the Properties by Buyer or Buyer’s agents
during the Txaminations. Futhey, Buyey agrees to indemunify and hold harnless Seller from
and against any damages or claims for injuries to any persons or to the Properties that avise
as a direct result of the Examinations, except to the extent such damages or claims are
caused by or arise from (i) preexisting conditions, (i) Hazardous Materials not first placed
on the Properties by Buyer, its agents, or representatives, (jif) mere discovery of existing
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conditiony, facts or circmstances that adversely affect (or may adversely affect) the value
of the Properties, or (iv) Setler’s ox Seller’'s employees’ or agents’ negligence or intentlonal
miscontuct which adversely affects the value of the Properties or results in a third-party
claim, which indemnity shall swvive the Closing or any eatlier termination of this
Agreement. Prior to accessing the Properties, Buyer and Seller shall execute and deliver a
mutually acceptable Access and Indemmification Agreement substantially In the form
ateached hereto as Exhibit C within three (3) days of the Effective Date (the “Access
Agreement”). Seller agrees to execute any documents reasonably requested by Buyer for
any Government Approvals. Seller, or Sellex’s agent, at no cost to Seller, shall readily and
fully cooperate with all due diligence requests and activities to be conducted by or on bebal £
of Buyer, and with Buyer's efforts to verify and obtain the Government Approvals,
including without limitation providing such information, interviews, and documenis in the
possession of or reasonably accessible to Seller as may be necessary or appropiiate.

The purchase of the Propexties is subject to satisfaction, in Buyer’s sole discretion, or
waiver by Buyer, within the Due Diligence Period or Due Diligence Extension Period, as
applicable, of the condition of the Properties, including without Emitation, the following
conditions:

(1 There are no encroachinents on the Properties and the Properttes do not encroach
on any adjacent property.

(i) Seller’s title to the Properties is good, merchantable, and marketable fee simple
titte, free and clear of any liens, encumbrances, highways, right-of-way,
easements, licenses, restrictions, leases, tenancies, mineral leases, reservations oy
severances, agreements, covenants, conditions or limitations, except for the lien
of then current real property taxes which are not delinquent and those exceptions
which Buyer, in ils sole discretion, may approve after examination of title and
survey as hereinafter provided.

(iif) Buyer's determination to its satisfaction that {a) the soil conditions, qualities,
density, and bearing capacity of the Properties are suitable for Buyer’s intended
use witheut the necessity of any extraordinary filling or compaction or any other
ex(raordinary engineering measures or expenditures which, in the sole discretion
of Buyer, would render the Properties undesivable fox Buyer’s intended use; and
(b) the Properties are not located in any area of special flood hazard as designated
by the United States Department of Housing and Urban Development, the Federal
Emergency Management Agency, or any other federal, state, or local agency, orin
any vegulated or protected wetlands area,

{iv) Buyer obtaining, at Buyer's sole cost and expense, boring, percolation, and/or

’ other spil tests determining the physical characteristics of the sub-siata of the
Properiies and showing that the soil and ground water' ave not contaminated and

that {he Properties are satisfactory, all in Buyer's sole discretion, for Buyer's

intended use. If a Phase 1 Environmental Site Assessment (“Phase IM)
recommends a Phase I1 Environmental Site Assessment (“Phase II”), then Buyer

may, atits sole cost and expense, obtain within thivty (30) days after receipt of the

Phase I a Phase IT and the Due Diligence Period or Due Diligence Extension

Period as applicable (and as the same may be extended pursuant to the
foregoing), shall automaticaily be extended watil ten (10) days after Buyer’s
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)

(vi)

{vii}
(viii)

(i%)

()

(x)

(xii)

receipt of the Phase II, Buyer shall be entitled to terminate this Agreement by
wiitten notice to Seller at any time prior to the expiration of the Due Diligence
Period or Due Diligence Extension Period, as applicable, if the Phase I or Phase 11
is not acceptable to Buyer, as deterinined in Buyer’s sole discretion,

Buyer completing economic, marketing, and any other feasibility studies it deems
necessary to determine if the Properties are suitable for Buyer’s intended use,
Buyer shall be entitled to terminate this Agreement by written notice to Seller at
any time prior to the expiration of the Due Diligence Period or Due Diligence
Extension Period, as applicable, if Buyer deems, it its sole judgment, that the
Propetties are not suitable for Buyer’s intended use,

That there are no Hazardons Materials (as defined below) present at, on, in, or
under the Properlies and the Properties has never been used for any operations or
activities which involve generation, manufactuve, processing, transportation,
reatment, storage, disposal, or handling of any Hazardous Materials,

That the Properties complies with Envirommental Law (as defined below).
That there are no underground storage tanks at, on, in, or under the Properties,

That the Properties are not subject to any proceeding, claim, lHability, action,
order, judgment, lien, o Hsting under any Envivonmental Law, or the threat or
likelihood thereof.

That the Properties be finally and unconditionally zoned for Buyer's intended use
with all necessary classifications, variances, permissions, and exceptions required
for such intended uwse. This shall include Buyer obtaining the Government

Approvals as well as all easements, reciprocal easement agreements, and any

otfier documents recessary to allow Buyer's intended use of the Propevties. Buyer
shall be responsible for any costs associated with obtaining ov dvafting such

documents,

That all permits, consents, approvals, permissions, and other items requived ox
desived hy Buyer to be obtained from al federal, state, and local governmental,
municipal, public, and other officials, authorities, bodies, and agencles have been
obtained, or Buyer has been able to determine fo its satisfaction that the same are
readily obtainable, in order fo permit Buyer's intended use of the Properties,
including without limitation envivonmental and ecological approvals and permits
from federal, state, and local environmental and natural resources agencies and
authorities, if any such approvals or permits are requived, subdbvision plat
approvals, site plan approvals, and permits to connect to all utilities which Bayer
desires or requires to service the Properties,

Buyer completing engineering site analyses of the Properties and determining, in
ity sole discretion, that it is feasible to utilize the Properties for its intended use,
including provision of storm water management on the Properties, and that gas,
electricity, cable, telephone, water, storm, and sanitary sewers and other utilities
are or will be available to the Properties at a reasonable cost and standard rates,
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and that all such utilities ave of sufficient size and capacity for Buyer’s intended
use of the Properites.

{xiif) Buyer obtaining access to public thovoughfares adequate, in Buyer's sole
discretion, for its intended use.

{(xiv) Buyer obtaining any plat approvals and new tax parcel numbers necessary for the
development of the Properties or the legal conveyance of the Properties from
Selter to Buyer at Closing.

(xv) Buyer obtaining equity and financing for the acquisition and proposed
development of the Properties upon terms reasonably acceplable to Buyer.

The term “Hazardous Materjals” shall mean any substance or material that is or hecomes
regulated, defined, or designated by any federal, state, or local governmental authority as hazardous,
extremely hazardous, imminently hazardous, dangerous, or toxic, or as a poltutant, contaminant, or
waste, and shall include, without limitation, PCBs, lead, mercury, avsenic, volatile organic compounds,
ashestos, asbestos containing materials, radioactive materials, oil, and petroleum products and
byproducts. The term “Environmental Law” shall mean all carrent and futave federal, state, and Tocal
statutes, regulations, ordinances, and rules relating to (i) the emission, discharge, leaking, release, or
threatened release of Hazardous Materials into the air, surface water, groondwater, or land; (i) the
manufachring, processing, use, feneration, treatment, storage, disposal, transportation, handling,
removal, remediation, or investigation of a Hazardous Matertal; or (iii) the protection of human health,
safety, or the indoor o outdoor environment, including without limitation the Clean Air Act, the Federal
Water Pollution Control Act, the Resource Conservation and Recovery Act, the Comprehensive
Environmental Response, Compensation and Liability Act, the Ocenpational Safety and Health Act, all
amendments thereto and successors thereof, all repulations promsfgated thereundey;, and their state
statutory and regulaiory counterparis.

10, TAXES: All real property taxes assessed for any prior calendar year and
remaining unpaid, shall be the obligation of Seller, and all taxes assessed for
the year of Closing and payable in the following year shall be prorated between
Seller and Buyer on a calendar year basis as of the Closing Date. If the taxes for
the Properties have not been determined at the Closing of the transaction, said
taxes shall be assumed to be the same as the prior year for the purpose of such
proration and a credit at Closing shall be given to Buyer for taxes not due and
payable as of the Closing Date, but accruing prior to the Closing Date.

1l. RISK OF LOSS AND INSURANCE: Except as otherwise provided in the Access
Agreement, Selier shall beav the entire risk of loss of the Properties nntil Closing. Seller’s insurance
shall be canceled as of the Closing Date, and Buyer shalt be responsible for providing its own
insurance. In the event any damage or destruction to the Properties is not faily repaired prior to
Closing, Buyer, at its option, may either (a) terminate this Agreement, or (b) elect to close the
trangaction, in which event Seller’s right to all insurance proceeds resulling from such damage ov
dastruction shall be assigned in writing by Seller to Buyer, and Seller shall reimburse Buyer for any
deductible amount.

12. SURVEY: Buyer shall obtain, at Buyer’s expense, a staked survey of the Properties, which survey
shall comply with Minimum Standard Detail Requireraents meeting the cinrent accuracy standards
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for ALTA/NSPS Land Title Surveys (e “Survey”), Buyer shall deliver to Seller, a copy of the
Survey within five (5) days of Buyer’s receipt thereof. The Survey shall be certified as of a current
date by a swrveyor registered in the State of Indiana and shall show the exact location of all
irprovements, building setback lines, easements, rights-of-way, and encroachments affecting the
Propetiies, and all other matters apparent thereon, and the relation of the Properties to all adjacent
properties and public thoroughfares, Further, the Survey shall reflect whether the Properties ave
Ipcated fu a designated flood zone avea and shall certify the gross acreage of the Properties. The
Survey legal descriptions (as well as the historic deed deseription) of the Properties shall be nsed in
Seller’s deed conveying the Properties to Buyer

13. TITLE: Puyer shall obtain, at Seller’s expense, a Commitment for an AL'TA Owner's policy of
Title nsurance with extended coverage (the “Commitnent”) issued by
Centurion Land Tifle . (“Title Company”). Buyer shall deliver to Seller & copy of the
Commitment within five (5) days of Buyer's receipt thereof,

14, TITLE AND SURVEY APPROVAL: If Buyer has an objection to items
disclosed in the Commitment or the Survey (as the same are updated from
time to time), Buyer shali make written objections to Selfer within thirty (30)
days of the date of delivery to Seiler of the Commitment, the recorded
documents and the Survey {or applicable update therecf which disclosed
additional matters). If no such objections are made, Buyer shall be deemed to
have waived all objections to matters disclosed in the Commitment, other than
liens of a monetary nature which may be removed by payment of a liquidated
sum {"Permitted Exceptions”}). If Buyer makes such objections, Seller shall
have fifteen (15} days from the date such objections are disclosed to cure the
same. |f the objections are not satisfied within such time period, Buyer may
either (a) terminate this Agreement by written notice to Seller and Escrow
Agent prior to Closing and Escrow Agent shall promptly release the Earnest
Money to Buyer, or (b) waive the unsatlsfied objections (which shall be added
to the “"Permitted Exceptions”) and close the transaction in accordance with
this Agreement. Any endorsements to the Commitment or the Title Policy and
any Mortgagee’s Policy requested by Buyer shall be at Buyer's expense,

15, PRORATIONS AND SPECIAL ASSESSMENTS: Any and all income and
ordinary operating expenses of the Properties, including, but not limited to,
rent and public utility charges, if any, shall be prorated as of the day before the
Closing Date. Any special assessments applicable to the Propertles for
municipal improvements due and payable prior to the Closing Date and which
henefit the Properties shall be paid by Seller. Buyer will assume and agree Lo
pay all special assessments for municlpal Improvements which become due
and payable on and after the Closing Date. Notwithstanding the foregoing, Buyer shall
not he obligated for payments under any management, service or other contractual agreements
affecting the Properties and the same shall be terminated prior to Closing unless Buyer expressly
elects to assume the same.

In the event any adjustments pursuant to this paragraph or Section 10 are detenmined to be
exroneous, then cither Party who is entitled to additional monies shali invoice the other Party for
such additional amounts as may be owing, and such amounts shall be paid within ter (10) days from
fhe receipt of any such invoice; provided that no amounts may be so billed following the expiration
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of one (1) year after the date of Closing. Nothing costained in (his Section 15 shall prevent either
Party from disputing any claim made by the other Party that an adjustment made at Closing was
erroneons, 50 long as snch ¢labm is made within one (1) year following Closing.

Seller agrees that, as between Buyer and Seller, Seller shall be responsible for all Habilities, claims,
demands and expenses of any kind or natuve avising or attributable to the period prior to the Closiog
Date and which ave in any way related to Seller’s ownership, maintenance or operation of the
Properties, and all expenses related thereto (“Seller’s Expenses”). 1f Buyer is required by a non-
appealable order of a court of competent jwisdiction to pay Seller’s Expenses, then Buyer shall
have a claim against Seller for Seller’s Expenses, and all expenses related thereto, including, butnot
limited to, court costs and reasonable atlepneys’ fees, Notwithstanding the foregoing, Seller shall
not be responsible for any labilities, claims, demands and expenses, of any kind or nature arising or
attributable to the intentional or grossly negligent acts or omissions of Buyer and/or its employees,
contractors or agents, including but not limited to acts and omissions assoclated with the
Examinations.

Buyer agrees, to the extent permitied by Indiana law, to indemnify and hold Seller harmless from
and against any and all liabilites, claims, demands and expenses, of any kind o nature, arising or
attriburable to the peried on or subsequent to the Closing Date until Buye:’s disposifion. or other
transfer of the Properties and which ave in any way related to Buyer’s ownership, maintenance ot
apevation of the Properties, including, but not limited to, court costs and attorneys’ fees.

1.6, SALES EXPENSES: Seller and Buyer agree that all sales expenses are to
be paid and satlsfied in cash prior to or at the Closing.

A, SELLER'S EXPENSES: |n addition to the proratlons provided in Sections
1.0 and 15, Seller agrees to pay all costs of releasing exlsting loans and
recording the releases; and the following costs: the premium for the Owner’s
Title Insuvance Policy; costs of any endorsements to the Owner's Title Insurance Policy or
Mortgagee's Titie Policy; the fees of Escrow Agent; faxes accruing as of the
Closing Pate; and other expenses not stipulated to be paid by Buyer under other
provisions of this Agreement.

B, BUYER’S EXPENSES: In addition to the prorations provided in Sections 10 and 185,
Buyer agrees to pay all expenses incident to any loan obtained by Buyer (e.g. lean
commitment fees, preparation of note, morigage, and other loan doctments, recording fees,
Mortgagee’s Title Policy ); the cost of the Survey; any and all closing fees; and other
expenses to be paid by Buyer under other provisions of this Agreement.

17. DEFAULT: If Buyer breaches this Agreement and is in default (a “Buyer Default”), Seller may
either () waive the Buyer Default and continue Seller’s performance under this Agreement, or (if)
terminate this Agreement and receive as its sole remedy the Earnest Money as liquidated damages,
in which event Seller shall have no further vight or remedy at law or in equily against Buyer, Sellex
shall have the option, in the event the termination of this Agreement resulting from a Buyer Default,
to reimburse Buyer in the amount of Buyer’s cost to obtain the Smvey In exchange forvecelpt of the
Survey. In the event that Seller fafls to timely comply with all conditions, covenanis and obligations
hereander, or if any of the representations and warranties of Seller contained herein ave untie either
when made or become antvue any time theveafter, or if Seller otherwise breaches this Agreement,
such Failare or misrepresentation shall be an event of defanlt by Seller (a “Seller Default”), then,
notwithstanding any other provision of this Agreement to the contrary at Buyer’s option (i) the
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18,

19.

20,

Rarnest Money shalt be prompfly returned to Buyer, Seller shall reimburse Buyer in the amount of
Buyer’s cost to obtafn the Survey (which shall be dellvered to Seller upon Buyer's receipt of such
reimbursement) and this Agreement shali be terminated, or (i) Buyer may seek specific
performance, and in either of snch events, Buyer shall have no fmrther right or remedy at law orin
equily against Seller.

ATTORNEY’S FEES: Either Party to this Agreement who is the prevailing Party in any legal or
equitable proceeding against any other Party brought for a breach of this Agreement shall be
additionally entitled to recover coust costs and reasonable attorney’s fees from the non-prevailing
Pary.

ESCROW: The Earnest Money shall be deposited with Escrow Agent with the understanding that
(a) Fscrow Agent is not a Party to this Agreement and does not assume or have any liability for
performance or non-performance of either Party and (b} before the Escrow Agent has any
obligation to disburse the Earnest Money in the event of dispute, it has the right to require from afl
signatorles a written velease of liability of the Escrow Agent, termination of the Agreement and
authorization to dishurse the Earnest Money. At Closing, the Earnest Money shall be applied by the
Title Company to the Purchase Price,

DUTIES 0¥ BUYER AND SELLER AT CLOSING:
Al At the Closing, Seller shali deliver to Buyer, the following:

(1) A duly executed and acknowledged General Warranty Deed conveying 1o Buyer
or its designee good, marketable, and Indefeasible title in fee simple to the
Properties, free and clear of any and all liens, encumbrances, conditions,
easements, assessments, reservations and restrictions, subject only to the
Permitted Exceptions;

() A duly executed and acknowledged Vendor’s Affidavit in a form acceptable to
Buyer and Title Company;

(3) An Owner’s Title Inswance Policy, with extended coverage, including all
endorsements requested by Buyer (the “Title Policy”) issued by Title Company,
in the foll amount of the Purchase Price, dated as of Closing, insuring Buyer’s fee
stmple tifle to the Properties to be good, marketable, and indefeasible, subject
only to the Permitted Exceptions;

(4)  Evidence of its capacity and authority for the closing of this transaction;

(5) A certification establishing that no federal income tax is reguired to be withheld
under the Foreign Investment and Real Propeity Tax Act;

{6} An executed Indiana Disclosure of Sales Information form complying with 1.C.
6-1.1-5.5;

) A quit-ctaim bill of sale and peneral assignment conveying any development
rights o1 other intangible property in connection with the Propertles, if any;

{8)  Aduly exccuted Closing Statemnent; and
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21,

22.

(9 All other necessary documents reasonably reguested by Buyer to close this
transaction.

B. At the Closing, Buyer shall deliver and perform the following:

(1) Pay the Purchase Price in the form of readily avatlable funds; provided that Title
Company shall not retease the net proceeds of the Purchase Price to Sellex undil
the latter of (a) the completion of the Closing, or (b) the date on which Seller
delivers possession of the Properties 1o Buyer, upon written confivmation from
Seller and Buyer o Title Company;

(2) Execute a Closing Statement,

(3)  Provide evidence of its capacity and authority for the closing of this transaction, if
required by the Title Company;

{4 Execute a counterpari of the Indiana Disclosure of Sales Information form; and

(5)  Execute all other necessavy documents reasonably requested by Seller to close
this transaction. :

CONDEMNATION: If prior to Closing, condemnation proceedings are commenced against any
portion of the Properties or Seller receives notice of a proposed taking prior to Closing, Seller shall
immediately notify Buyer of such notice or taking and Buyer shall have the option of either (i)
terminating this Agreement by writien notice to Seller within fifteen (15) days after Buyer’s veceipt
of said notice, wheseupon, notwithstanding any other provision of this Agreement to the confrary,
all Earnest Money shall be immediately refunded to Buyer and this Agreement and all rights and
obligations created hevennder shall be of no further force or effect; or (if) requiving Seller to convey
the Properiies, or such portion thereof as Buyer desires, to Buyer pursuant to the terms and
provisions hereof and to transfer and assign to Buyer at Closing all of Seller’s right, title, and
interest in and to any award or othey payment made or to he made by reasen of such condemnation,
Seller and Buyer hereby [urther agree that Buyer shall have the right to participate in all
negotiations with any such governmental authority related o the condemnation of the Properties.

DOCUMENTS FROM SELLER: Seller shall pravide Buyer, within ten (10) business days
following the Effective Date, coples of the following documents or information refating to the
Properties, if in Seller’s possession or reasonably available to Seller (the “Seller Docmnents”);

A, Prior title inswance policies, title commitments, title exception documents, vesting deeds,
plats, and surveys.

B. Al environmenial documents, including but not 1imited to prior environmental reports,
G, All building plans, construction conkracts, permits, and zoming approvals,
D, Evidence of the location and capacity of all wtilities, including but not limited to water,

sanitary, electvic, gas, telephone, and cable.

E. Unrecarded leases (including farm leases), easements, and encumbrances, if any.




k. Evidence of any thivd-party mineral infevests,

G. Any ofher docnments or veports relating to the Properties and any other documents,
materials, or information requested by Buyer.

23. REPRESENTATIONS AND WARRANTIES OF SELLER: To induce Buyer to execite this
Agreement, Seller represents, watrants and covenanis to Buyer as follows:

A Seller has the full capacity, vight, power and authorily to execute, deliver, and
perform this Agreement and all documents to be executed by Sellex pursuant hereto,
and all required actions and approvals have been taken and obtained. The
individuals signing this Agrecment and all other documents execuied or to be
executed pursnant hereto on behalf of Seller ave and shall be duly authorized to sign
the same on Seller’s behalf and to bind Seller thereto. This Agreement and all
documents to be execuied pursnant hereto by Seller ave and shall be valid, binding
upon and enforceable against Seller in accordance with their respective terms,

B No action, suit, claim, abitration, litigation, or other proceedings is pending or
threatened against Seller or related to the Properties or any pavt thereof.

C. Seller is not involved in any proceedings by or against Seller in any court under the
Bankraptey Code, or any other insolvency or debtor’s relief law, whether federal or
state, or for fhe appointment of a frustee, receiver, liquidater, assignee, or other
similar offtelal of Seller or a substantial part of Seller’s property.

D, Seller has not received any notification from any governmental ageney, authority, or
any ufility, of any pending or threatened claims, condemnations, planned public
improvements, annexation, special assessments, rezoning, ov other adverse claims
affecting the Properties or any part thereof or any proposed increases in the cost of
utility services.

E. Seller will nat create, permit, or suffer any lien or other encombrance to attach to or
affect the Properiies, other than the lien of non-delinguent real estate taxes. On the
Closing Date, there will be no Iliens and/or unpaid claims of contractors,
materinhmen, or laborers which could give rise to a lien against the Properties, and
there will be no merlgages er secrity intevests against the Properties,

E. Setler has good and marketable fee simple title to the Propertivs, free and clear of alt
liens, security interests, encumbrances, recorded and unrecorded leases, service
contracts, and restrictions of every kind and description, except the Permitted
Exceptions and liens and encumbrances to be released on the Closing Date. Thereis
no offer, option to purchase, right of fivst offer, orright of first refusal for the sale or
lease of all or any portion of the Properties.

G. There wi'e no persons or entities in possession or occupancy of the Properties ov any
part thereof other than bave been identified in wiiting to Buyer by Seller
concureently with fhe execution of his Agreement; nor are there any ofher pevsons
or entities who have possessory or other rights with respect to or interests n the
Properties or any pait thereof. From the date of execution of this Agreement through
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the date of Closing, Seller will not cnter into any lease of any portion of the
Properties.

To Seller's lnowledge, no Hazardous Materials have been used, genenated,
manufactured, stored, treated, released, or disposed of at, in, on, or under the
Properties.

Except as may be disclosed in the environmental repoits previously delivered by
Seller to Buyer, to Seller’s knowledge, the Properties complies with Envirommental
T.aw and Seller has received no other notices to the contrary.

To Seller’s Imowledge, there are no soft soils, underground storage tanks, or
subgurface materials which would increase the cost to develop the Properties.

From the date of execution of this Agreement through the date of Closing, Sellar
shall continue to maintain the Properties in their present condition, and shall not,
sibject to any activities conducted on the Properties by Buyer pursuani to the .
Access Agreement, alter any portion of the Properties in any material respect or
construct any material improvements {o the Properties.

From the date of execution of this Agreement throngh the date of Closing, Seller
will not enter into any oral or written agreements affecting the Properties which
might become binding on Buyer or the Properties at or after Closing.

To Seller’s knowledge, the Properties comply with all applicable laws and
ordinances, and the present maintenance, opevation and use of the Properties do not
violate any environmental, zoning, subdivision, building or similar law, ordinance,
code, regulation or governmental permit affecting the Properties, and Seller shall
provide to Buyer prompily following Seller’s receipt, written notice of alleged
material violations of applicable law with respect to the Properties received by
Seller from and after the Eifective Date.

Seller has no employees or employment agreements or collective bargaining
agreements at the Properties for which Buyer will be responsible alter closing,
Seller is not a “foreign pesson” as defined by the Internal Revenue Code (the

-“Code™), Section 1445,

Seller is not in violation of any legal requirements, now ar hereafter in effect,
relating to money laundering, anti-terrorism, trade embargoes and economic
sanctions, including, without limitation, Execative Order 13224 (as defined below)
and the Patriot Act (as defined below). Seller (i) is not (a) a Blocked Person {(as
defined below) or (b) owned, in whole or in parf, directly ar indivectly, by any
Blocked Person; and (i} does not (a) conduct any business or engage in any
transaction or dealing with a Blocked Pexson or (b) deal in, or otherwise engage in,
any transaction or dealing relating to any property, or interests in property, blocked
pursnant to Execntive Order 13224, As used herein, (i) “Blocked Person” is defined
as any individuals or entities which (#) ave owned or controlied by, or acting on
behalf of, the governments of comtries curvently listed under section 6(jf) of the
Fxport Administration Act as supporting international tertorism, or {b) are owned or
controlled by, are acting on behalf of, or are associated with, international terrovism,
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as indicated by their listing on the Treasury Department’s Specially Designated
Nationals and Biocked Pexsons, as updated from time to time; (i) “Executive Order
13224” is defined as Executive Order Number 13224, “Blocking Property
Transactions with Persons who Commit, Threaten to Commit, or Support
Terrorism,” 66 Ped. Reg, 49079 (Sept. 23, 2001); and (jii) “Patilot Act” is defined as
the Uniting and Steengthening America by Providing Appropilate ‘Tools Required
to Intercept and Obslruct Tervorism Act of 2001, Pub. L. Ne. 107-56, 115 Stat. 272

The foregoing representations ave true, correct, and complete, and the foregoing warrantles
are in full forck and effect and binding on Seller, as of (he Effective Date, and shall be true
and correct and in full force and effect, and deemed to have been reaffivmed and vestated by
Seller as of the Closing Date, shall survive Closing, shall not be deemed merged into any
imstrument of conveyance delivered at Closing, and shall inure to the benefit of and be
enforceable by Buyer and its successors and assigns.

Except as provided below, the representations and warvanties contained in this Section 23 wi
11 survive for twelve (12) months after the Closing Date, and will thereafter terminate,
logether with any claims under or remedies associated with Section 17, above, The
representations and wamanties contained in fhese Subsections 23 will survive indefinitely.

24, Intentionally omitted.

25. MISCELLANECUS:

A,

Sellex:

Any notice or demand required or permitted to be given under this Agreement or by law
shall be in writing and deemed to have been duly given (a) on the date of delivery of such
notice, if delivered in person by the sending Party (or iis agent), (b) on the date an electronic
mail containing such nofice is sent (provided that a duplicate copy is sent
contemporaneously by one of the other methods described in this Section 25(A), (c) on the
next business day following the date such notice is deposited with a nationally recognized
overnight delivery service, ot (d) three business days following mailing, if such notice is
sent via United States mail, postage prepald and certified with vetorn receipt requested, in
each case to the appropriate address(es) set forth below (or to such other address as a Parly
may designate from time 1o time by notice to the other Party):

Adam Gexig

3474 Stellhorn Rd

Fort Wayne, IN 46815
adam.gerig@century2 i com

Buyer: City of Fort Wayne, Indiana

Attn: Chyis Carmichael

Property Manager

200 E Bevry St, Suite 470

Fori Wayne, IN 46802
christopher.carmichacl@cityofforhwayne.org
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B,

K.

With a copy to:

City of Foct Wayne Law Department
At Lawrenee Shine

200 East Betry Street, Suite 430
Tort Wayne, IN 46802

This Agreement shall be constened under and in accordance with the Jaws of the State of
Indizna and the jurisdiction and venue with respect to any disputes atising heveunder will
e proper only in the city or county in which the Properties is located.

This Agreement shall be binding upon and imue to the benefit of the Parties and their
respective successors, and assigns. Buyer may, without the consent of Seller, assign iis
rights nnder this Agreement to a third party at any time on or before the Closing Date.

In case any one or more of the provisions contained in this Agreement shall for any reason
be held to be invalid, illegal, or unenforceable in any respec, such invalidity, llegality, or
menforceability shall not affect any other provision hereof, and this Agreement shall be
constrned as if such invalid, illegal, or wnenforceable provision had never been contained
lierein.

This Agreement constitutes the sole and only agreement of the Parties and supeisedes any
prior understandings or written or oral agreements between the Parties respecting the
transaction and cannot be changed except by their written consent.

Time is of the essence of this Agreement.

Words of any gender used in this Agreement shall be held and constiued to include any
other gender, and wards in the singular number shall be held to include the plural, and vice
versa unless the context requires oflierwise,

This Agieement may be executed in counterparts, all such executed counterparts shall
constitute the same agraement, The Parties agree that the electronic signatures appearing
on this Agreement are the same as handwritten signatmres for the purposes of validity,
enforceabilily and admissibility,

The provisions of this Agreement and of the documents to be executed and delivered at the
Closing are and will be for the benefit of Seller and Buyey (and Buyer's assigns, if any) only
and are not for the benefit of any thivd party, and accordingly, no thivd party shall have the
right to enforce the provisions of this Agrecment or of the documents to be executed and
delivered at the Closing.

The section headings appeaving in this Agreement ave for convenience of reference only
and are not intended, to any extent and for any purpose, to limit or define the text of any
section or any subsection hereof.

Notwithstanding anything herein to the contrary, if the final date of any period, any date of
performance or any deadline date which is set forth in this Agreement falls on a Saturday,
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Sunday or federal Iegal holiday, then such date will be extended to the next following date
which is not a Satmday, Sunday or federal legal holiday.

L. Seller shall have the option to retain possession of the Properties for a period of thirty (30)
days after Closing by providing written notice of his intent to do so not less than ten (10)
days prior to Closing. In the event Seller exercises his option to retain possession of the
Properties as provided herein, Seller agrees throughout Seller’s possession after Closing:
(i) to repair and maintain the Properties in the same state as exists as of the date of Closing,
reasonable wear and tear excepted, from and after the date of Closing; (ii) to pay all the
costs of all utilities sexving the Properties; (iii) to maintain propexty and Hability insurance
apon the Properties with inswrers and in such amounts as is reasonable under the
circumstances naming the Buyer as an additional insured; (iv) to pay all taxes and
assessments against the Properiles; (v) to pay all other costs and expenses accring or
coming due during the term of Seller’s possession alter the date of Closing; and (vi) to bear
the entire tisk of loss of the Proparties until the delivery of possession of the Properties to
Buyor, Seler agrees to deliver possession of the Properties to Buyer no latex than thivty (30}
days after the date of Closing. In the event Seller does not deliver possession of the
Properties to Buyer on or prior {o the expiration of the thirty (30) day period following
Closing, Buyer may elect to (a) terininate this Agreement upon written notice to Seller and
Escrow Agent, in which event the Escrow Agent shall forthwith retmm the Earnest Money
to Buyer, or (b) agree in writing with Seller to an additional extension of the retention of
possession of the Properties for such peviod and with such reduction in the Purchase Price
as shall be acceptable to Buyer, provided that in any event the covenants made by Seller in
this Section 25.L shall remain in full force and effect during such additional extenston,

26. PROFESSIONAL FEES: Each Parly shalt warrant to the other that no real estate brokers or other
intermediaries are involved in connection with the transaction.

27, CONFIDENTIALITY: Buyer and Seller shall maintain the confidentiality of all documents
supplied to or obtained by Buyer in connection with its due diligence of the Properties, and any
related documents, subject to disclosure on a “need to know” basis to aftorneys, clients, potential
lenders, actmal Jenders, equity investors, accountants, architects, appraisers, engineers, contractors,
congnltants, tenants, and potential tenants, as required by applicable law or judictal process, or as
required to be provided to governmental and quasi-governnental bodies, agencies, and employees
in connection with any entitlement or other protesses in which Buyer engages with respect to its
inspection of the Properties. The Parties expressly confirm that this confidentiality provision is an
essential and material term of this Agreement that is intended to be enforceable by any remedies
available at law or equity, inclading injunctive relief,

28. EXCLUSIVE RIGHTS: Seller and Seller’s agents shall refrain from alt further marketing efforts
for the Properties and shall not accept or entevtain offers, negotiate, solicit intevest, or otherwise
enter info discussions involving the sale, recapitalization, restructuring, or disposition of all or any
part of the Propevties, until the termination of this Agreement,

29

JUDICIAL INTERPRETATION; Shonld any provision of this Agreement require judicial
interpretation, it is agreed that the cowt interpreting or construing the same shall not constine this
Agreement against one Party more strictly by reasen of the rale of interpretation that a document s
to be construed more steictly against the Party fhat prepaved the same, it being agreed that the agents
of each Party have participated in the preparation of this Agreement and that each Party thereto
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30,

31.

32

consulted with indeprndent legal counsel of its own selection or had the opportunity to consult with
such legal commsel prior to the execution of this Agreement,

WAIVER OF CONSEQUENTIAL DAMAGES. Notwithstanding any provision in this
Agreement to the contrary, neither Party will be liable to the other Party for consequential damages,
such as lost profits or intervuption of the other Party’s business, except that this sentence will not
apply to Seller's breach of its confidentlality obligations under this Agreement.

WAIVER OF JURY TRIAL. TO THE EXTENT PERMITTED UNDER APPLICABLE LAW,
SELLER AND BUYER WAIVE ANY RIGHT TO TRIAL BY JURY OR TO HAVE A JURY
PARTICIPATE IN RESOLVING ANY DISPUTE, WHETHER SOUNDING IN CONTRACT,
TORT, OR OTHRERWISE, BETWEEN OR AMONG SELLER AND BUYER ARISING QUT OF
THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT, OR AGREEMENT
EXECUTED OR DELIVERED IN CONNECTION HEREWITH OR THE TRANSACTIONS
RELATED HERETO.

ANTI-CORRUPTION. Seller will not knowingly permit anyone to pay bribes to anyone for any
reagon, whethar in dealings with governments or the piivate sector, or otherwise violate any
applicable anti-corruption Iaws in performing under this Agreement. Seller will maintain true,
accurate and complete books and records concerning any payments made to another party by Seller
under this Agreement, including on bebalf of Buyer, Buyer and its designated representative may
inspect Seller’s books and records to verify such payments and for the compliance with this Section
32,

[Signature page follows]
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1IN WITNESS WHERTOF, the Parties have executed this Agreement to be effective as of the
Effective Date.

SELLER:
Adam Gerig

By Msﬂw —h;\\

Frinted: Adam Gerig

Title:  Seller

BUYER;
City of Fort Wayne, Indiana

By: . L ¢
punted: __(Chvistapker Cormichae!
Title: 3? r?hf@»{:f()’ Ma “"‘%&t

<16 -




Exhibit A

§10 Lillian Ave, Fort Wayne, IN 46808

Legal Description: The East 40 feet of Lot Numbered 475 Pfeiffer Place Second Addition to the
City of Fort Wayne, according to the Recorded Plat thereof, as recorded in the Office of the
Recorder of Allen County, Indiana.

Excepting:

The North 100.8 fect of the East 40 feet of Lot Number 475 in Pfeiffer Place Second Addition to
the City of Fort Wayne, according to the plat thereof recorded in Plat Record 5, page 80, in the
Office of the Recorder of Allen County, Indiana,

PIN: 02-07-35-151-037.000-074




Exhibit B

816 Lillian Ave, Fort Wayne, IN 46608

Legal Description: The West 40 feet of Lot Number 475 in Pfeiffer Place Second Addition to the City of
Fort Wayne, according to the Recorded Plat thereof, in the Office of the Recorder of Allen County,
Indiana.

PIN: 02-07-35-151-036.000-074

|
|
L
|
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Exhibit C

Form of Access Asgreement

Exhibit C consists of pages 20 through 25 of full document.
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ACCESS AND INDEMNIFICATION AGREEMENT

This Access and Indemnification Agreement {this "Agreement”) is entered into as
of this17th__ day of __ October 2024 by and between ADAM GERIG ("Owner”) and
the CITY OF FORT WAYNE, INDIANA (“City").

RECITALS

A, WHEREAS, Owner is the owner in fee of the real properties described in
Exhibit A and Exhibit B attached hereto and incorporated herein hy reference
(collectively the “Properties”).

" B. WHEREAS, Owner has granted City permission to enter upon the
Properties, on a temporary basis, for the purpose of conducting certain Examinations of
the Properties as defined in and pursuant to that certain Real Estate Purchase
Agreement entered into by Owner and City on October 17th_, 2024 {the
“Pyrchase Agreement”), a copy of which is attached hereto and incorporated herein by
reference as Exhibit C.

C.  WHEREAS, the Parties wish to enter into this Agreement whereby the
Owner will allow City to enter upon the Properties, on a tempaorary basis, for the
purpose of conducting the Examinations as more particularly described in the Purchase
Agreement.

NOW, THEREFORE, the Owner and City do hereby agree as follows:

1. Right of Access. The Owner hereby grants to City and ifs agents,
amployees, contractors and subcontractors the temporary right to enter upon the
Properties for the purpose of conducting the Examinations pursuant to the Purchase
Agreement (the “Right of Access”).

Z. Term. The term of this Agreement, together with any exiensions thereof,
is set forth in Section 9 of the Purchase Agreement (the “Term”).

3. Indemnification. City hereby agrees to indemnify, defend, and hold
harmless Owner, to the extent permitted by law, from all actions, claims, sulils,
penalties, obligations, liabilities, damages to property, injuries or death of persons,
which are caused solely and directly by City's conducting of the Examinations on the
Properties during the Term, unless such actions, claims, suits, penalties, obligations,
fiahilities, damages to properly, or injuries ot death to persons results from the negligent
or intentional act or omission of Owner or a third party. City will at all times maintain
commercially reasonable Insurance coverage to cover its potential indemnity obligations
under this Agreement. Owner and City agree that City shall not be liable for, and is
hereby released from, any and all claims, damages, losses, judgments, suits, actions




and liahilities, whether atlsing during, prior to or subsequent to the date of this
Agreement, related to the presence of Hazardous Substances (as defined below) or
endangerinents in, on, or undey the Properties, except to the extent solely and directly
caused by the affirmative acts or omissions of Cily or its representatives, contractors,
subcontractors or agents. For purposes of this Section, the following terms have the
following meanings: (a) "Hazardous Substances” mean and include (a) any friable
asbestos, or ashestos containing material, PCBs, dioxins and urea formaldehyde foam
insulation; (b) any petroleum products; (¢) any waste, substance, material, pollutant or
contaminant defined as hazardous or toxic in {or for purposes of) the Comprehensive
Environmental Response, Compensatioh and Liability Act and the Resource
Consetvation Recovery Act, as the same may heretofore or hereafter be amended; and
(d) any waste, substance, material, pollutant or contaminant (i) defined as hazardous or
toxic in {or for purposes of) any other Environmental Laws (as defined below) now or at
any time hereafier in effect or (il) the ptesence, disposal, release or threatened release
of which on, onto or from any premises (including the Properties Area) is governed by
any other applicable Environmental Laws. (b) "Environmental Laws” mean all federal,
state and Jocal laws, ordinances] rules and regulations now or at any time hereafter in
effect which regulate, relate to or impose liability or standards of conduct concerning
any Hazardous Substances, including without limitation the Comprehensive
Environmental Responsa, Compensation and Liability Act and the Resource
Consetvation and Recovery Act.

4. GCompliance with Laws/Perits, City shall, in all activities undertaken
pursuant to this Right of Entry, comply and cause its contractors, subcontractors, agents
and employees to comply with all federal, state and local laws, statutes, orders,
ordinances, rules, regulations, plans, policies and decrees, Without fimiting the
generality of the foregoing, City at its sole cost and expense, shall obtain any and all
permits which may be requited by any law, regulation or ordinance for any activities City
desires to conduct pursuant to this Agreement.

5. Restoration of the Property., Upon the expiration or earlier termination of
this Agreement, City shall, at its own cost and expense, restore the Propertles to
substantially the same condition in which the Properties existed prior to City's entry
upon the Properties,

6. Counterpaits. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same instrument.




N WITNESS WHEREOF, the Parties hereto have executed this Agreement on
the date first written above.

OWNER: CITY:
By: 9!(39‘»« —)3;%. By; W
Adam Gerlg Clhristopher Carmichael

Property Manager




EXHIBIT "A"
810 e, Fort e 680

Legal Description: The East 40 feet of Lot Numbered 475 Pfeiffer Place Second Addition to the City of

Fort Wayne, according to the Recorded Plat thereof, as recorded In the Office of the Recorder of Allen
County, Indiana.

Excepting:

The North 100.8 feet of the East 40 feet of Lot Number 475 in Pfeiffer Place Second Addition to the City
of Fort Wayne, according to the plat thereof recorded in Plat Record 5, page 80, in the Office of the
Recorcler of Allen County, Indiana,

PIN: 02-07-35-151-037.000-074




EXHIBIT “B”
6 e, Fort Wa 680

Legal Description: The West 40 feet of Lot Number 475 In Pfelffer Place Second Addition to the City of

Fort Wayne, according to the Recorded Plat thereof, in the Office of the Recorder of Allen County,
Incliana.

PIN: 02-07-35-151-036.000-074




EXHIBIT “C”

REAL ESTATE PURCHASE AGREEMENT

Exhibit C consists of pages 1 through 19 of full document.




COUNCIL DIGEST SHEET

Enclosed with this introduction form is a tab sheet and related material from the vendor(s) who
submitted bid(s). Purchasing Department is providing this information to Council as an overview

of this award.

RFPS, BIDS OTHER PROJECTS

] Acquisition by City from Adam Gerig of two (2) parcels of real estate
Bld/RFP#/Name of P1 OJect_;

located at 810 & 816 Lillian Avenue, Fort Wayne, Wayne Township,
Allen County, Indiana

-:j._ Awal de d To": Adam Gerig

“Amount .

$261,125.00

Conﬂlct of interest on file? -

N/A

" “Number of Registrants

N/A

7 ’Number of Bidders

N/A

" Required Attachments

EXTENSIONS

“Date Last Bid Out

N/A

# Exteﬂsmns Glanted
SR “To Date”

SPECIAL PROCUREMENT

Conn act #/1D .
(Sfare ‘Feder al,.

PrggybackwAuﬂ?oJ ity)

Acquisition by City from Adam Gerig of two (2) parcels of real estate
located at 810 & 816 Lillian Avenue, Fort Wayne, Wayne Township,
Allen County, Indiana

:'Sole Source/

Compatlbxlity Justification

N/A

BID CRITERIA (Take Buy Indiana requirements info consideration.)

“‘Most Responsﬂ)le
Responswe Lowest

No  Ifno, explain below

.'If._#ii?_t?;lé.\#éét? ;e'XPlain' |

A




COUNCIL DIGEST SHEET

COST COMPARISON

: Incr ease/dec; ease. amomﬁ N/A

S from prior years

RS _Fo: cmnuaf purchase
' ~(if available).

DESCRIPTION OF PROJECT / NEED

Identi_ﬂi need for project & | City acquiring real estate fo be held for future Public Works use.

describe project; attach

_- suppor tmg documenﬂs as.

o necessmy '

REQUEST FOR PRIOR APPROVAL

: Provide Jusnf cation rf N/A

pr 101 app; oval i is bemg

o feque 9ted

FUNDING SOURCE

" Account Information. | Public Works General Funds




CITY OF FORT WAYNE

ISHARGNITUCKERIMAYOR]

November 19, 2024
City Council Members
City of Fort Wayne

RE: City of Fort Wayne, Indiana, Board of Public Works/Adam Gerig Purchase
Agreement 810 & 816 Lillian Avenue

Dear Council Members:

The City has entered into a Purchase Agreement to acquire properties located at 810 &
816 Lillian Ave, Fort Wayne, Washington Township, Allen County, Indiana. A copy is
attached.

The City of Fort Wayne Board of Public Works has approved this acquisition.

We are asking for Council to approve this acquisition.

If you have any questions on the above, please feel free to contact me at 427-2317.
Sincerely,

7
Christopher Cafmichacl

Property Manager

ENHANCED QUAI.ITY OF LIFE FOR ALL

CITIZENS SQUARE

200 E. Berry St. e Fort Wayne, Indiana o 46802 o cityoffortwayne.org
An Equal Opportunity Employer




