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BILL NO. S-25-05-17
SPECIAL ORDINANCE NO. S-

AN ORDINANCE approving CONSTRUCTION
CONTRACT - HISTORY CENTER HYDRAULIC
ELEVATOR ALTERATIONS - WORK ORDER #112-3-25-
25-3 — ($176,637.00) — between AMERICAN ELEVATOR
INC and the City of Fort Wayne, Indiana, by and through
its Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON COUNCIL
OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the CONSTRUCTION CONTRACT - HISTORY
CENTER HYDRAULIC ELEVATOR ALTERATIONS - WORK ORDER #112-3-25-25-3
— between AMERICAN ELEVATOR INC and the City of Fort Wayne, Indiana, by and
through its Board of Public Works, is hereby ratified, and affirmed and approved in all
respects, respectfully for:

All labor, insurance, material, equipment, tools, power, transportation,
miscellaneous equipment, etc., necessary for ALL ELECTRICAL,
MECHANICAL, FIRE ALARM, PLUMBING AND BUILDING CODE
ENHANCEMENTS NECESSARY TO PASS A STATE OF INDIANA
ACCEPTANCE TEST TO COMPLETE ALTERATIONS TO A SINGLE
HYDRAULIC ELEVATOR SYSTEM AT HISTORY CENTER LOCATED
AT 302 BERRY STREET;

involving a total cost of ONE HUNDRED SEVENTY-SIX THOUSAND SIX HUNDRED
THIRTY-SEVEN and 00/100 DOLLARS - ($176,637.00). A copy of said Contract is on
file with the Office of the City Clerk and made available for public inspection, according
to law.

SECTION 2. That this Ordinance shall be in full force and effect from

and after its passage and any and all necessary approval by the Mayor.

Council Member

APPROVED AS TO FORM AND LEGALITY

Malak Heiny, City Attorney




AGREEMENT BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)

Resolution/Work Order #112-3-25-25-3

This Agreement is by and between the City of Fort Wayne — Board of Public Works {“Owner”} and
American Elevator ln¢ (“Contractor”}.

Terms used in this Agreement have the meanings stated in the General Conditions and the Supplementary

Conditions.

Owner and Contractor hereby agree as follows:

ARTICLE 1—WORK

1.01  Contractor shall complete all Work as specified or indicated in the Contract Documents. The Work
is generally described as follows: A “Turnkey Project”, for all Electrical, Mechanical, Fire Alarm,
Plumbing and Building Code enhancements necessary to pass a State of indiana Acceptance
Test to complete alterations to a single hydraulic elevator system at History Center located at

302 Berry Street.

ARTICLE 2—THE PROJECT

2.01  The Project, of which the Work under the Contract Documents is a part, is generally described as
follows: HISTORY CENTER HYDRAULIC ELEVATOR ALTERATIONS

ARTICLE 3—~ENGINEER

3.01 The part of the Project that pertains to the Work has been designed by Stuard & Associates, Inc.
ARTICLE 4—CONTRACT TIMES

4,01  Time s of the Essence

A.  All time fimits for Milestones, If any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

4,02  Contract Times: Days

A.  The Work will be substantially complete 90 days after Notice to Proceed and completed and
ready for final payment in accordance with Paragraph 15.06 of the General Conditions 2

weeks after Substantial Completion.

4.03  Milestones
A, Parts of the Work must be substantially completed on or before the following Milestone(s):

1. Milestone 1 [N/A]
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4.05

2. Milestone 2 [NfA]

3. Milestone 3 [N/A]

Liguidated Damages

A,

Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01
above and that Owner will suffer financial and other losses if the Work is not completed and
Milestones not achieved within the Contract Times, as duly modified. The parties also
recognize the delays, expense, and difficulties involved in proving, in a legal or arbitration
proceeding, the actual loss suffered by Owner if the Work is not campleted on time,
Accordingly, instead of requiring any such proof, Owner and Contractor agree that as
liquidated damages for delay (but not as a penalty}:

1. Substantial Completion: Contractor shall pay Owner up to $1000 for each day that
expires after the time (as duly adjusted pursuant to the Contract) specified above for
Substantial Completion, until the Work Is substantially complete.

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as
duly adjusted pursuant to the Contract) for completion and readiness for final payment,
Contractor shall pay Owner up to $1000 for each day that expires after such time until
the Work is completed and ready for final payment.

3. Milestones: Contractor shall pay Owner up to $1000 for each day that expires after the
time (as duly adjusted pursuant to the Contract) specified above for achievement of
Milestone 1, until Milestone 1 is achieved, or until the time specified for Substantial
Completion is reached, at which time the rate indicated in Paragraph 4.05.A.1 will apply,
rather than the Milestane rate.

4. Liquidated damages for failing to timely attain Milestones, Substantial Completion, and
final completion are not additive, and will not be imposed concurrently.

If Owner recovers liquidated damages for a delay in completion by Contractor, then such
liquidated damages are Owner's sole and exclusive remedy for such delay, and Owner is
precluded from recovering any other damages, whether actual, direct, excess, or
consequential, for such delay, except for special damages (if any) specified inthis Agreement.

ARTICLE 5—CONTRACT PRICE

5.01

Owner shall pay Contractor for completion of the Work in accordance with the Contract

Documents, the amounts that follow, subject to adjustment under the Contract:

A

B.

For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.

Total of all unit prices $176,637.00.
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ARTICLE 6—PAYMENT PROCEDURES

6.01  Submittal and Processing of Payments

A, Contractor shall submit Applications for Payment in accordance with Article 15 of the
General Conditions. Applications for Payment will be pracessed by Engineer as provided in
the General Conditions.

6.02  Progress Payments; Retainage

A. Owner shall make progress payments on the basis of Contractor's Applications for Payment
no more often than every 30 days during performance of the Work as provided in
paragraph 6.02.A.1 below, provided that such Applications for Payment have been
submitted In a timely manner and otherwise meet the requirements of the Contract. All such
payments will be measured by the Schedule of Values established as provided in the General
Conditions (and in the case of Unit Price Work based on the number of units completed) or,
in the event there is no Schedule of Values, as provided eisewhere in the Contract.

1.  Prior to Substantial Compietion, progress payments will be made in an amount equai to
the percentage indicated below but, in each case, less the aggregate of payments
previously made and less such amounts as Owner may withhold, including but not
limited to liquidated damages, in accordance with the Contract.

a. 95 percent of the value of the Work completed {with the balance being retainage).

b. 95 percent of cost of materials and equipment not incorporated in the Work {with
the balance being retainage).

6.03  Final Payment

A.  Upon final completion and acceptance of the Work, Owner shall pay the remainder of the
Contract Price in accordance with Paragraph 15.06 of the General Conditions.

ARTICLE 7—CONTRACT DOCUMENTS

7.01 Contents

A.  The Contract Documents consist of all of the following:
1. This Agreement.
2. Bonds:
a. Performance bond (together with power of attorney).
b. Payment bond {together with power of attorney).
3. General Conditions.

4. Supplementary Conditions.
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5. Specifications as listed in the table of contents of the project manual {copy of list
attached).

6. Drawings (not attached but incorporated by reference) consisting of [N/A] sheets with
each sheet bearing the following general title: [N/A].

7. Addenda (numbers{ 1 Jto[ 2 ], inclusive).
8. Exhibits to this Agreement {enumerated as follows):

a. Drug Policy Acknowledgement Form (Project Bids under $150,000.00) or Written
copy of Contractors Drug Policy (Project Bids over $150,000.00)

b. E-Verify Affidavit
c. Escrow account agreement

9. The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Notice ta Proceed.

b. Work Change Directives.
¢. Change Orders.

d. Field Orders.

e. Warranty Bond, if any.

B. The Contract Documents listed in Paragraph 7.01.A are attached to this Agreement {except
as expressly noted otherwise above).

C. There are no Contract Documents other than those listed above In this Article 7.

D. The Contract Documents may only be amended, modified, or supplemented as provided in
the Contract.

ARTICLE 8—REPRESENTATIONS, CERTIFICATIONS, AND STIPULATIONS

8.01

Contractor’s Representations
A In order to induce Owner to enter into this Contract, Contractor makes the following
representations:

1. Contractor has examined and carefully studied the Contract Documents, including
Addenda.
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2. Contractor has visited the Site, conducted a thorough visual examination of the Site and
adjacent areas, and become familiar with the general, local, and Site conditions that
may affect cost, progress, and performance of the Work.

3. Contractor is familiar with all Laws and Regulations that may affect cost, progress, and
performance of the Work.

4, Contractor has carefully studied the reports of explorations and tests of subsurface
conditions at or adjacent to the Site and the drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, with respect to the Technical Data in such reports and
drawings.

5. Contractor has carefully studied the reports and drawings relating to Hazardous
Environmental Conditions, if any, at or adjacent to the Site that have been identified in
the Supplementary Conditions, with respect to Technical Data in such reports and

drawings.

6. Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information
and observations obtained from visits to the Site; the Contract Documents; and the
Technical Data identified in the Supplementary Conditions or by definition, with respect
to the effect of such information, observations, and Technical Data on (a) the cost,
progress, and performance of the Work; (b) the means, methods, technigues,
sequences, and procedures of construction to be employed by Contractor; and
(c) Contractor’s safety precautions and programs.

7. Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price,
within the Contract Times, and in accordance with the other terms and conditions of

the Contract.

8. Contractor is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents,

9. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and of
discrepancies between Site conditions and the Contract Bocuments, and the written
resolution thereof by Engineer is acceptable to Contractor.

10. The Contract Documents are generally sufficient to indicate and convey understanding
of all terms and conditions for performance and furnishing of the Work.
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11. Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

8.02  Contractor’s Certifications
A, Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this
Paragraph 8.02:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value
likely to influence the action of a public official in the bidding process or in the Contract
execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c)
to deprive Owner of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid prices
at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or affect
the execution of the Contract.

8.03  Standard General Conditions
A, Owner stipulates that if the General Conditions that are made a part of this Contract are
EJCDC® C-700, Standard General Conditions for the Construction Contract (2018}, published
by the Engineers Joint Contract Documents Committee, and if Owner is the party that has
furnished said General Conditions, then Owner has plainly shown ail modifications to the
standard wording of such published document to the Contractor, through a process such as
highlighting or “track changes” {redline/strikeout), or in the Supplementary Conditions.

ARTICLE 9—MISCELLANEQUS

9.01 Terms
Terms used in this Agreement will have the meanings stated in the General Conditions

9.02  Severability

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation shail be deemed stricken, and all remaining provisions shall continue to be
valid and binding upon Owner and Contractor, who agree that the Contract Documents shali
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be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

9.03 Emerging Business Enterprise(EBE} Participation

EBE Retainage Requirements — If the Contractor Is in compliance with the provisions of the
construction Contract the Owner will make payments for such work performed and
completed. Pursuant to Executive Order 90-01 (amended 5-8-06); the Owner wil! retain five
percent (5%) of the Contract Price to ensure compliance with the EBE participation
requirements. Upon final inspection and acceptance of the Work, and determination by the
Fort Wayne Board of Public Works that the Contractor has made a good faith effort to
subcontract ten percent (10%) of the Contract Price to emerging business enterprises, the
Contractor will be paid in full.

In the event there is a determination that good faith compliance with these EBE participation
requirements has not occurred, appropriate reduction in the final payment pursuant to
paragraph 9.03.E witi be made.

If the Contract Price is in excess of $200,000, the contract will be subject to the standard Board
of Public Works escrow agreement. However, payments to the Contractor are not to exceed
95% of the total Contract Price until the Owner has verified that the Contractor has made
good faith efforts to attain the 10% EBE goal stipulated in here within. Payment of the final
5% of the total Contract Price will be dependent upon acceptance of the Work, in accordance
with Paragraph 15.06 of the General Conditions, and good faith efforts to comply with these
EBE participation requirements; subject to reduction in the event of non-compliance as
provided in paragraph 9.03.E.

A. Request for Waiver — If, at the time final payment application is made, Contractor has not
attained the ten percent {10%) EBE goal, Contractor shall file with the final payment
application a “Request for Waiver.” Said Request for Waiver shall contain a written
description of the efforts taken by Contractor to attain the ten percent {10%) EBE goal.

B. Determination of Waiver Requests — The Vendor Compliance Department of the City of Fort
wWayne shall examine all Requests for Waiver to determine if Contractor’s efforts constitute
good faith efforts to attain such goal and shall submit recommendations concerning sald
requests for Waiver for the final determination of the Board of Public Works of the City of

Fort Wayne.

C. Good Faith Efforts. — In determining whether or not the Contractor used “good faith” efforts,
the following shall be considered:

1. Whether the contract can be subdivided as determined by the Engineer and
Administrator of Contract Compliance;

2. Availability of certified EBE businesses to participate as subcontractors;

3. Non-competitive price quotes received from EBE firms. The Board of Public Works’
determination for granting a reduction or waiver of the goal because of higher quotes
from EBE firms will be based on factors that include, but are not limited to the following:

a. The Engineer’s estimate for the work under a specific contract;
" EICDC® C-520, Agreement hetween Owner and Contractor for Construction Contruet (Stipulated Price).
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b. The Contractor's own estimate for the work under the subcontract;
¢. An average of the valid prices quoted for the subcontract;

d. Demonstrated increase in other contract costs as a result of sub-contracting to EBE
firm(s).

4. Documented measures taken by the Contractor to comply with the EBE participation goal;

5 EBE subcontractor failed to fuifill their obligation in regard to the time delivery of goods
and/or services, Also in regards to the quality of the goods and/for services set forth in
the bid specifications.

6. Such other matters as the Board of Public Works deems relevant.

D. Consequences of Noncompliance ~ In the event the Board of Public Works approves a
recommendation that Contractor failed to make good faith efforts at compliance, the
Contract Price shall be reduced by the amount calculated as the difference between the EBE
participation goal of 10% and the actual participation level met by the Contractor, but in no
case shall it be reduced by more than 5%. Said amount shall be added to the City of Fort
Wayne EBE Bond Guarantee Fund and Contractor agrees to accept the reduced amount as
full payment under the terms of his/her Contract,

E. Waiver Approved —In the event the Board of Public Works determines that a good faith effort
to comply with these EBE participation requirements has been made, the Contract Price shall
not be reduced, and the balance owing to the Contractor shall be paid in full.

EJCDC® C-520, Agreement between Owner and Contractor for Construction Contract (Stipulated Price).
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ACKNOWLEDGMENT

STATE OF INDIANA)
58:)
COUNTY OF ALLEN)

BEFORE ME, 2 Notary Public, in and for said County and State, this /Zf day of M6C¢»; . 205
personaily appeared the within named /24;:/?&' é”fg"idm Yider E who being by me first d{JEy SWOrn upon
his oath says that he is the_ﬂi?ﬂ/'& 0l of //!W(ﬂlfr‘(wi Cl veelzr L7727 and as such duly
authorized to execute the foreE_qing instrument and acknowledged the same as the voluntary act and

deed of ﬂi*’f’tvt‘ AU eleleteler ™ for the uses and purposes therein set forth.

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal.

PO gl ///(Z%’/“

STRTE OF |
AvPuBLC Y
nath STAHESS__cNotarfPublic
. /
Wgan H.tes<

MEGAN A o np0d
Print€d Name of Notary

ASSION NUM T
13%8%%%\0&%&&300\&03

My Commission Expires:

Resident of County.
ACKNOWLEDGMENT

STATE OF INDIANA )
§8:)
COUNTY OF ALLEN }

BEFORE ME, a Notary Public, in and for said County and State, this __ day of , 20,
personally appeared the within named Sharon Tucker, Shan Gunawatdena, Kumar Menon, Chris
Guerrero, and Michelle Fulk-Vondran, by me personally known, who being by me duly sworn said that
they are respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of the
Board of Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on
pbehalf of the City of Fort Wayne, Indiana, with full authority so to do and acknowledge said instrument
to be in the voluntary act and deed of said City for the uses and purposes therein set forth.

1N WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal.

Notary Public

Printed Name of Notary
My Commission Expires:

Resident of County.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement (Centract/Resolution Number

112-3-25-25-3).

This Agreement will be effective on

Agreement).

CONTRACTOR

American Elevator Inc

o Qb

Print Name_Darrin Middendorf

TITLE: Prasident

5/1512025
{Date signed by Contractor)

DATE:

Address for giving notices:

2030 E600S
~“Anderson, [N 46017 -

OWNER

CITY OF FORT WAYNE

BY:

{which is the Effective Date of the

SHARON TUCKER, MAYOR

BOARD OF PUBLIC WORKS

BY:

SHAN GUNAWARDENA, CHAIR

BY:
KUMAR MENON, MEMBER
BY:
CHRIS GUERRERO, MEMBER
ATTEST:
MICHELLE FULK-VONDRAN, CLERK
DATE:

{Date signed by Board)

Modified by Clty Engineer, Clty of Fort Wayne (July 2019)
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112-3-25-25-3 - History Center Hydraullc Elevator Alterations (#9614379)
Owner: Property Management

Solicitor: Fort Wayne IN, City of

04/24/2025 02:00 PM EDT

Section Titb Line ltem  Item Code Item Description UofM
History Center Elevator

1 1 Hydrolic Etevator LS
Alternate - complation by Oclober 12025

2 2 Completion by October 1, 20256 1S

Base Bid Total:

American ElevatorInc

Quantity  Unit Price Extension
$176,637.00
1 $176,637.00 $176,637.00
$0.00
1 $0.00 $6.00
$176,637.00



Drug Policy Acknowledgement Form

Contractor acknowledges the City of Fort Wayne has in place a Drug and Alcohol Policy that applies to any Contractor
doing business with the City. A copy of this policy is available for inspection on the City of Fort Wayne website at:
http://www.cityoffortwayne org/purchasing-home htmi. As a condition of being awarded any contract, the successful
bidder shall sign this Drug Policy Acknowledgement and agree to be bound by those provisions of the policy that may be
applicable. A copy of this form will be retained by the City of Fort Wayne.

The undersigned, on behalf of the Contractor deposes and states that the Contractor acknowledges the City of Fort
Wayne's Alcohol and Drug Policy.

American Elevator inc

Name of Company

O

Darrin Middendorf, President
Name and Title

By:




E-Verify Affidavit

Pursuant to Indiana Code 22-5-1.7, Contractor agrees and shall enroll in and verify the work eligibility status of all
newly hired emplayees of the contractor through the E-Verify program. E-Verify means the electronic verification
of work authorization program of the Illegal Immigration Reform and Immigration Responsibility Act of 1996
(P.L. 104-208). Division C, Tiile 1V, 5.403(a), as amended, operated by the United States Department of
Homeland Security or a successor work authorization program designated by the United States Department of
Homeland Security or other federal agency authorized to verify the work authorization status of newly hired
employees under the Immigration Reform and Control Act of 1986 (P.L. 99-603). Confractor is not required to
verify the work eligibility status of all newly hired employees of Contractor through the E-verify program if the E-
Verify program no longer exists.

The undersigned, on behalf of the Contractor, being first duly sworn, deposes and states that the Contractor does
not knowingly employ an unauthorized alien. The undersigned further affirms that, prior to entering into its
contract with the City, the undérsigned Contractor will enroll in and agrees to verify the work eligibility status of
all its newly hired employees through the E-Verify program.

American Elevator Inc

Name of Company

Qb

Title
Darrin Middendorf, President

ACKNOWLEDGEMENT

STATE OF INDIANA )
) S8
COUNTY OF ALLEN )

Before me, a Notary Public, in and for said State and County, personally appeared the within named Company by
Name, Title, who being first duly sworn upon hisfher oath states that he/she is a duly authorized agent of the
Contractor, and as such duly authorized to execute the foregoing Declaration, and acknowledged the same as
his/her voluntary act and deed.

WITNESS my hand and seal this / U day of M,{ b ,20 ZS” .

My Commission EXpll’eS. ;
M%{_ Wéﬁﬁ &

’/ﬁ@’\ﬁ\g\ Signature of Nofary Public
WE
. :

3 %wm /// ~ /Sé§-§

Printed Nafhe

Resident of Mﬁ Y /(’%

4 Rl
e

@0

ét;;}inty\.

i g




COUNCIL DIGEST SHEET

- Enclosed with this introduction form is a tab sheet and related material from the vendor(s) who
submitted bid(s). Purchasing Department is providing this information to Council as an overview

of this award.

RFPS & BIDS

. Bid/RFP #

Resolution #112-3-25-25-3

Awal ded To"

American Elevator

Amount

176,637

Cdiiﬂiét bf interest on ﬁle"_.

X Yes {INo

Numbex of Registrants

|

Number of Bidders

1

Requned Attachments

RFPs — attach Award Matrix; Bids — attach Tab Sheet

EXTENSIONS
L7 Date Last Bid Out

N/A

. # Extensmns Granted

“To Date .

None

SPECIAL PROCUREMENT

“Contract #/1D

(State Fed’ez al,:
Prggyback»-Auﬂwi ity)

: = Sole Source/
Compatlbﬂlty Justification

BID CRITERIA (Take Buy Indiana requivements into consideration,)

- Most Responslble
Responswe Lowest

XYes [ No Ifno, explain below

- ' If ﬁb_t_ l(}Wést_,: _éxpl_éli_lg_ |




COUNCIL DIGEST SHEET

COST COMPARISON

Inc: ease/dec: ease a.rnounf
~ firom prior years.
For (mnua] purchase’

' C(if available). .

DESCRIPTION OF PROJECT / NEED

Idenﬁ_ﬁl needfo: pi OJect & | HISTORY CENTER HYDRAULIC ELEVATOR ALERATIONS

de,gc; ibe pr oject;. afl‘ach A TURNKEY PROJECT TO COMPLETE ALTERATIONS TO A SINGLE

: S,,ppo, ,mg documents as | EYDRAULIC ELEVATOR SYSTEM AT THE HISTORY CENTER

necessary. LOCATED AT 302 E BERRY STREET

REQUEST FOR PRIOR APPROVAL

. Provide justification if

p} ior. app.: oval is being

Cn requested

FUNDING SOURCE

. Account Information. -| 182INTA3-5369




Property Management Department
200 E. Berry St., Suite 510

Fort Wayne, IN 46802

(260) 427-1457

May 16, 2025

City Council Members

City of Fort Wayne

RE: OCA - History Center Hydraulic Elevator Alterations
Dear Council Members:

The Board of Public Works has awarded the above Owner Contractor Agreement between the City of
Fort Wayne and American Elevator for a cost of $176,637.00.

We are asking for City Council approval of this Owner Contractor Agreement. The funds for these
expenditures are appropriated out of Fund 182INTA3-5369.

If you have any questions about the above, please feel free to contact me at 427-1457.

Sincerel:\i:?

Barry C. Marquart
Director — Buildings & Grounds

ENHANCED QUALITY OF LIFE FOR ALL

CITIZENS SQUARE
200 E. Berry St. « Fort Wayne, Indiana e 46802 « cityoffortwayne.org

An Equal Opportunity Erployer




AGREEMENT BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)

Resolution/Work Order #112-3-25-25-3

This Agreement is by and between the City of Fort Wayne — Board of Public Works {“Owner”) and

American Elevator Inc {“Contractor”).

Terms used in this Agreement have the meanings stated in the General Conditions and the Supplementary

Conditions.

Owner and Contractor hereby agree as follows:

ARTICLE 1—WORK

1.01

Contractor shall complete all Work as specified or indicated in the Contract Documents. The Work
is generally described as follows: A “Turnkey Project”, for all Electrical, Mechanical, Fire Alarm,
Plumbing and Building Code enhancements necessary to pass a State of Indiana Acceptance
Test to complete alterations to a single hydraulic elevator system at History Center located at

302 Berry Street.

ARTICLE 2—THE PROJECT

2,01

The Project, of which the Work under the Contract Documents is a part, is generally described as
follows: HISTORY CENTER HYDRAULIC ELEVATOR ALTERATIONS

ARTICLE 3—ENGINEER

The part of the Project that pertains to the Work has been designed by Stuard & Associates, Inc.

3.01
ARTICLE 4—~CONTRACT TIMES
4,01  Timeis of the Essence
A.  All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.
4.02  Contract Times: Days
A.  The Work will be substantially complete 90 days after Notice to Proceed and completed and
ready for final payment in accordance with Paragraph 15.06 of the General Conditions 2
weeks after Substantial Completion.
4.03  Milestones

A.  Parts of the Work must be substantially completed on or before the following Milestone(s):

1. Milestone 1 [N/A]

'Modified b, by Clty Engineer, Clty of Fort Wayne (July 2019)
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4.05

2.  Milestone 2 [N/A]

3.  Milestone 3 [N/A]

Liquidated Damages

A

Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01
above and that Owner will suffer financial and other losses if the Work is not completed and
Milestones not achieved within the Contract Times, as duly modified. The parties also
recognize the delays, expense, and difficulties involved in proving, in a legal or arbitration
proceeding, the actual loss suffered by Owner if the Work is not completed on time.
Accordingly, instead of requiring any such proof, Owner and Contractor agree that as
liquidated damages for delay {but not as a penalty):

1. Substantial Completion: Contractor shall pay Owner up to $1000 for each day that
expires after the time (as duly adjusted pursuant to the Contract) specified above for

Substantial Completion, until the Work is substantially complete.

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as
duly adjusted pursuant to the Contract} for completion and readiness for final payment,
Contractor shall pay Owner up to $1000 for each day that expires after such time until
the Work is completed and ready for final payment.

3. Milestones: Contractor shall pay Owner up to $1000 for each day that expires after the
time (as duly adjusted pursuant to the Contract) specified above for achievement of
Milestone 1, until Milestone 1 is achieved, or until the time specified for Substantial
Completion is reached, at which time the rate indicated in Paragraph 4.05.A.1 will apply,

rather than the Milestone rate.

4. Liquidated damages for failing to timely attain Milestones, Substantial Completion, and
final completion are not additive, and will not be imposed concurrently.

If Owner recovers liquidated damages for a delay in completion by Contractor, then such
liquidated damages are Owner’s sole and exclusive remedy for such delay, and Owner is
precluded from recovering any other damages, whether actual, direct, excess, or
consequential, for such delay, except for special damages (if any) specified in this Agreement.

ARTICLE 5—CONTRACT PRICE

5.01

Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents, the amounts that follow, subject to adjustment under the Contract:

A,

B.

For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.

Total of all unit prices $176,637.00.
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ARTICLE 6—PAYMENT PROCEDURES

6.01  Submittal and Processing of Payments

A.  Contractor shall submit Applications for Payment in accordance with Article 15 of the
General Conditions. Applications for Payment will be processed by Engineer as provided in

the General Conditions.

6.02  Progress Payments; Retainage

A.  Owner shall make progress payments on the basis of Contractor’s Applications for Payment
no more often than every 30 days during performance of the Work as provided in
Paragraph 6.02.A.1 below, provided that such Applications for Payment have been
submitted in a timely manner and otherwise meet the requirements of the Contract. All such
payments will be measured by the Schedule of Values established as provided in the General
Conditions (and in the case of Unit Price Work based on the number of units completed) or,
in the event there is no Schedule of Values, as provided elsewhere in the Contract.

1. Prior to Substantial Completion, progress payments will be made in an amount equal to
the percentage indicated below but, in each case, less the aggregate of payments
previously made and less such amounts as Owner may withhold, including but not
limited to liquidated damages, in accordance with the Contract.

a. 95 percent of the value of the Work completed (with the balance being retainage).

b. 95 percent of cost of materials and equipment not incorporated in the Work (with

the balance being retainage).

6.03  Final Payment
A. Upon final completion and acceptance of the Work, Owner shall pay the remainder of the
Contract Price in accordance with Paragraph 15.06 of the General Conditions.

ARTICLE 7—CONTRACT DOCUMENTS

7.01 Contents
A. The Contract Documents consist of all of the following:

1. This Agreement.

2. Bonds:
a. Performance bond {together with power of attorney).
b. Payment bond (together with power of attorney).

3. General Conditions.

4. Supplementary Conditions.
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5. Specifications as listed in the table of contents of the project manual (copy of list

attached).

6. Drawings (not attached but incorporated by reference) consisting of [N/A] sheets with
each sheet bearing the following general title: [N/A].

7. Addenda (numbers[ 1 Jto[ 2 }, inclusive).
8.  Exhibits to this Agreement (enumerated as follows):

a. Drug Policy Acknowledgement Form (Project Bids under $150,000.00) or Written
copy of Contractors Drug Policy {Project Bids over $150,000.00)

b. E-Verify Affidavit

¢. Escrow account agreement

9. The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Notice to Proceed.

b. Work Change Directives.
¢. Change Orders.

d. Field Orders.

e. Warranty Bond, if any.

B. The Contract Documents listed in Paragraph 7.01.A are attached to this Agreement (except

as expressly noted otherwise above).
C. There are no Contract Documents other than those listed above in this Article 7.

D. The Contract Documents may only be amended, modified, or supplemented as provided in

the Contract.
ARTICLE 8—REPRESENTATIONS, CERTIFICATIONS, AND STIPULATIONS

8.01  Contractor’s Representations
A. In order to induce Owner to enter into this Contract, Contractor makes the following

representations:

1. Contractor has examined and carefully studied the Contract Documents, including
Addenda.
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10.

Contractor has visited the Site, conducted a thorough visual examination of the Site and
adjacent areas, and become familiar with the general, local, and Site conditions that
may affect cost, progress, and performance of the Work.

Contractor is familiar with all Laws and Regulations that may affect cost, progress, and

performance of the Work.

Contractor has carefully studied the reports of explorations and tests of subsurface
conditions at or adjacent to the Site and the drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, with respect to the Technical Data in such reports and

drawings.

Contractor has carefully studied the reports and drawings relating to Hazardous
Environmental Conditions, if any, at or adjacent to the Site that have been identified in
the Supplementary Conditions, with respect to Technical Data in such reports and

drawings.

Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information
and observations obtained from visits to the Site; the Contract Documents; and the
Technical Data identified in the Supplementary Conditions or by definition, with respect
to the effect of such information, observations, and Technical Data on (a) the cost,
progress, and performance of the Work; (b) the means, methods, techniques,
sequences, and procedures of construction to be employed by Contractor; and

(c) Contractor’s safety precautions and programs.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price,
within the Contract Times, and in accordance with the other terms and conditions of

the Contract.

Contractor is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents.

Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and of
discrepancies between Site conditions and the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

The Contract Documents are generally sufficient to indicate and convey understanding
of all terms and conditions for performance and furnishing of the Work.
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11. Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

8.02  Contractor’s Certifications
A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this

Paragraph 8.02:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value
likely to influence the action of a public official in the bidding process or in the Contract

execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c)
to deprive Owner of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid prices
at artificial, non-competitive levels; and

4. ‘“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or affect

the execution of the Contract.

8.03  Standard General Conditions
A. Owner stipulates that if the General Conditions that are made a part of this Contract are
EICDC® C-700, Standard General Conditions for the Construction Contract (2018), published
by the Engineers Joint Contract Documents Committee, and if Owner is the party that has
furnished said General Conditions, then Owner has plainly shown all modifications to the
standard wording of such published document to the Contractor, through a process such as
highlighting or “track changes” (redline/strikeout), or in the Supplementary Conditions.

ARTICLE 9—MISCELLANEOUS

9.01 Terms
Terms used in this Agreement will have the meanings stated in the General Conditions

9.02  Severability

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall
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be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

9.03 Emerging Business Enterprise(EBE) Participation

EBE Retainage Requirements — If the Contractor is in compliance with the provisions of the
construction Contract the Owner will make payments for such work performed and
completed. Pursuant to Executive Order 90-01 (amended 5-8-06); the Owner will retain five
percent (5%) of the Contract Price to ensure compliance with the EBE participation
requirements. Upon final inspection and acceptance of the Work, and determination by the
Fort Wayne Board of Public Works that the Contractor has made a good faith effort to
subcontract ten percent (10%) of the Contract Price to emerging business enterprises, the

Contractor will be paid in full.

In the event there is a determination that good faith compliance with these EBE participation
requirements has not occurred, appropriate reduction in the final payment pursuant to

paragraph 9.03.E will be made.

Ifthe Contract Price is in excess of $200,000, the contract will be subject to the standard Board
of Public Works escrow agreement. However, payments to the Contractor are not to exceed
95% of the total Contract Price until the Owner has verified that the Contractor has made
good faith efforts to attain the 10% EBE goal stipulated in here within. Payment of the final
59% of the total Contract Price will be dependent upon acceptance of the Work, in accordance
with Paragraph 15.06 of the General Conditions, and good faith efforts to comply with these
EBE participation requirements; subject to reduction in the event of non-compliance as
provided in paragraph 9.03.E.

A. Request for Waiver — If, at the time final payment application is made, Contractor has not
attained the ten percent (10%) EBE goal, Contractor shall file with the final payment
application a “Request for Waiver” Said Request for Waiver shall contain a written
description of the efforts taken by Contractor to attain the ten percent (10%) EBE goal.

B. Determination of Waiver Requests — The Vendor Compliance Department of the City of Fort
Wayne shall examine all Requests for Waiver to determine if Contractar’s efforts constitute
good faith efforts to attain such goal and shall submit recommendations concerning said
requests for Waiver for the final determination of the Board of Public Works of the City of

Fort Wayne.

C. Good Faith Efforts. — In determining whether or not the Contractor used “good faith” efforts,
the following shall be considered:

1. Whether the contract can be subdivided as determined by the Engineer and
Administrator of Contract Compliance;

2. Availability of certified EBE businesses to participate as subcontractors;

3. Non-competitive price quotes received from EBE firms. The Board of Public Works’
determination for granting a reduction or waiver of the goal because of higher quotes
from EBE firms will be based on factors that include, but are not limited to the following:

a. The Engineer's estimate for the work under a specific contract;
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b. The Contractor's own estimate for the work under the subcontract;

¢. An average of the valid prices quoted for the subcontract;

d. Demonstrated increase in other contract costs as a result of sub-contracting to EBE
firm(s).

4. Documented measures taken by the Contractor to comply with the EBE participation goal;

5 EBE subcontractor failed to fulfill their obligation in regard to the time delivery of goods
and/or services. Also in regards to the guality of the goods and/or services set forth in

the bid specifications.
6. Such other matters as the Board of Public Works deems relevant.

D. Consequences of Noncompliance — In the event the Board of Public Works approves a
recommendation that Contractor failed to make good faith efforts at compliance, the
Contract Price shall be reduced by the amount calculated as the difference between the EBE
participation goal of 10% and the actual participation level met by the Contractor, but in no
case shall it be reduced by more than 5%. Said amount shall be added to the City of Fort
Wayne EBE Bond Guarantee Fund and Contractor agrees to accept the reduced amount as
full payment under the terms of his/her Contract.

E. Waiver Approved — In the event the Board of Public Works determines that a good faith effort
to comply with these EBE participation requirements has been made, the Contract Price shall
not be reduced, and the balance owing to the Contractor shall be paid in full.

EJCDC® C-520, Agreement between Owner and Contractor for Construction Contract (Stipulated Price).
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ACKNOWLEDGMENT

STATE OF INDIANA)
SS:)
COUNTY OF ALLEN)

BEFORE ME, a Notary Public, in and for said Countv and State this /[f day of %7&@1 . 2025
personally appeared the within named I haracd IV -i = who being by me first d{JIy sworn upon
his oath says that he is the /9! r’Q/& 0l of /'//1/1/([1 eud Cle vetlzr {7, and as such duly
authorized to execute the foregomg instrument and acknowledged the same as the voluntary act and
deed of/‘iv"’tvt I glelitelen T for the uses and purposes therein set forth.

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal.

TETNN]) 1 ot

T PUBLC »
L SEA ar/Publlc

WEGAN A HESR oreglot ’
SRS 4 1], b

D OBER T2
Printe{! Name of Notary

ON NUM
u‘ﬁ%ﬁ)ﬁﬁmﬁ\ N EXPIRES

My Commission Expires:

Resident of County.

ACKNOWLEDGMENT

STATE OF INDIANA )
$S:)
COUNTY OF ALLEN )

2028

Chris
sworn said that

BEFORE ME, a Notary Public, in and for said County and State, this,ZQﬂﬂay of.
personally appeared the within named Sharon Tucker, Shan Gunawardena,
Guerrero, and Michelle Fulk-Vondran, by me personally known, who being b
they are respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of the
Board of Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on
behalf of the City of Fort Wayne, Indiana, with full authority so to do and acknowledge said instrument
to be in the voluntary act and deed of said City for the uses and purposes therein set forth.

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my offhalia'm b C

otary Public

u!/'u/lr, .?- Nélsbl\/

Printed Name of Notary

MICHELLE R NELSON
Notary Public
Allen County - State of Indiana

cgcm F&P0757310
My ommr?sslon Expires Jun 30, 2032

ounty.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement (Contract/Resolution Number
112-3-25-25-3).

This Agreement will be effective on M (which is the Effective Date of the

Agreement).

CONTRACTOR

American Elevator Inc

o

Print Name_Darrin Middendorf __

TITLE: President
DATE: 5/15/2025 BY:_|
{Date signed by Contractor) SHAN GUNAWARDENA-EHAIR——
BY: ABSENT
KUMAR MENON, MEMBER

Address for giving notices:

2030 E 600 S )
~Anderson, IN 46017 - M——O
BY s,

CHRIS GUERRERO, MEMBER

ATTEST:

cHELLE FULK-VONDRAN, CLERK

DATE: 5 - 20 ‘A D25

(Date signed by Board)
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112-3-25-25-3 - History Center Hydraulic Elevator Alterations (#9614379)

Owner: Property Management
Solicitor: Fort Wayne IN, City of
04/24/2025 02:00 PM EDT

Section Titl Line Iltem  Item Code lem Description
History Center Elevator

1 1 Hydrolic Elevator
Alternate - completion by October 12025
2 2 Completion by October 1, 2025

Base Bid Total:

UofM

LS

LS

Ametrican Elevator Inc

Quantity  Unit Price Extension
$176,637.00
1 $176,637.00 $176,637.00
$0.00
1 $0.00 $0.00
$176,637.00



Drug Policy Acknowledgement Form

Contractor acknowledges the City of Fort Wayne has in place a Drug and Alcohol Policy that applies to any Contractor
doing business with the City. A copy of this policy is available for inspection on the City of Fort Wayne website at:
http://www.cityoffortwayne.org/purchasing-home.html. As a condition of being awarded any contract, the successful
bidder shall sign this Drug Policy Acknowledgement and agree to be bound by those provisions of the policy that may be

applicable. A copy of this form will be retained by the City of Fort Wayne.

The undersigned, on behalf of the Contractor deposes and states that the Contractor acknowledges the City of Fort

Wayne’s Alcohol and Drug Policy.

American Elevator Inc

Name of Company

B

Darrin Middendorf, President
Name and Title




E-Verify Affidavit

Pursuant to Indiana Code 22-5-1.7, Contractor agrees and shall enroll in and verify the work eligibility status of all
newly hired employees of the contractor through the E-Verify program. E-Verify means the electronic verification
of work authorization program of the Illegal Immigration Reform and Immigration Responsibility Act of 1996
(P.L. 104-208). Division C, Title IV, s.403(a), as amended, operated by the United States Department of
Homeland Security or a successor work authorization program designated by the United States Department of
Homeland Security or other federal agency authorized to verify the work authorization status of newly hired
employees under the Immigration Reform and Control Act of 1986 (P.L. 99-603). Contractor is not required to
verify the work eligibility status of all newly hired employees of Contractor through the E-verify program if the E-

Verify program no longer exists.

The undersigned, on behalf of the Contractor, being first duly sworn, deposes and states that the Contractor does
not knowingly employ an unauthorized alien. The undersigned further affirms that, prior to entering into its
contract with the City, the undersigned Contractor will enroll in and agrees to verify the work eligibility status of

all its newly hired employees through the E-Verify program.

American Elevator Inc

Name of Company

Qb

Title
Darrin Middendorf, President

ACKNOWLEDGEMENT

STATE OF INDIANA )
) SS

COUNTY OF ALLEN )

Before me, a Notary Public, in and for said State and County, personally appeared the within named Company by
Name, Title, who being first duly sworn upon his/her oath states that he/she is a duly authorized agent of the
Contractor, and as such duly authorized to execute the foregoing Declaration, and acknowledged the same as

his/her voluntary act and deed.
WITNESS my hand and seal this / U day of M/\ 4 , 20 ZS-#
My Commission Expires: / &/ 5/ 4 v3 O

N
R O Signature of Nd{ary Public
- OF X
Resident of /Mélﬁ //;g//zm/ ‘ 5 %/ g4n /// / Ség,g
RO b P Lra W €2} Printed Nafhe

\()‘ [N

\




